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1.LEGAL PROVISIONS.

The consumer society in which we live involves thedoiction of a large quantity
of waste: in the Italian legal system, these waatesdivided into two distinct categories,
wastes from consumption processes (urban wastesyastes from economic activities
(so-called special wastes). Among the latter, cedee classified as hazardous because of

their extremely harmful chemical components.

To get an idea of the scale of the phenomenonaily, Itonsult the 2008 ISPRA report on wastes

(www.apat.gov.it, which shows that in our country, annual wastadpction is approximately 33 million tonnes
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of urban wastes. This means that, on average, @&ach produces more than 500 kilos of urban wasteaa! Of
this, more than one third (12.4 million tonnesjriade up of packaging materials (cardboard, woaatigl glass,
etc.). The quantities of special wastes producedielrer, amount to approximately 135 million tongeswhich
approximately 10 million are hazardous wastes) approximately four times the amount of urban esstThese
do not include so-called RAEE (electrical and etmut equipment waste), which totals approximatdp,000
tonnes per year, and end-of-life vehicles (apprexaly 1.5 million vehicles are removed from the anotehicle

register each year).

Directive 2008/98 of the European Parliament anthefCouncil of 19 November
2008, which sets down the fundamental principlesrates for definition and management
of waste, was incorporated into the Italian legairfework by Part IV of the Environmental
Code (Legislative Decree 152 of 3 April 2006) as adesl by Legislative Decree 205 of 3
December 2010 (this covers some sixty articlesicked 177-238), to which the regional

legal requirements must also be adapted (Articl®.17

The provisions set down in the Environmental Code lsandivided into two
sections: a general section containing about fartigles (Articles 177-216), relating to the
sphere of application of the associated provisams corresponding exclusions, principles,
prevention of wastes, definitions, the liability thie producer, by-products, so-called end-
of-waste materials, classification of wastes, p@wand jurisdiction, and the associated
department and authorisations, and a special secimtaining about twenty articles
(Articles 217-238), dedicated to coverage of spectyfpes of wastes (packaging materials,
electrical and electronic equipment, tyres, endlfefvehicles, the various waste consortia,

etc.).

From an historical point of view, after the firsamsposition of the Community provisions through
Presidential Decree 914 of 10 September 1982 eissential to consider the so-called Ronchi Defiregislative
Decree 22 of 5 February 1997), which was immedjatabject to two substantial corrections and hasstiited
the basis for innumerable detailed provisions. @rnous occasions, specifically with reference tst@altaly has
been subject to infringement proceedings for fgilin incorporate or incorrectly incorporating then@munity
provisions: among the various penalties imposedtaly, see Court of Justice, 18 December 2007, &%
Commission/Italy (on the notion of wastglCourt of Justice, 10 April 2008, C-442/0Bommission/Italy, Court of
Justice, 26 April 2007, C-135/08ommission/Italy, Court of Justice, 9 April 2004, C-383/02pmmission/Italy
and Court of Justice, 16 December 2004, C-516M@8nmission/Italy (in respect of waste dumps); Court of
Justice, 24 May 2007, C-394/06pmmission/Italy (on end-of-life vehicles); Court of Justice, 18 Petber 2007,
C-195/05,Commission/Italy (in respect of food waste); Court of Justice, 14eJR006, C-82/06Zommission/Italy
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(in respect of waste management plans); Court sfick) 25 September 2008, C-368/@ommission/Italy (in

respect of management plans for port wastes);

We should note that fairly often, especially oviee fpast few years, given the
exceptional and urgent nature of the problems liaae arisen from time to time, non-

standard legal instruments have been used, sustinegiency orders.

In this regard, the experience of Campania is dipie state of emergency in the waste disposabsect
was declared for the first time through the Primimibterial Decree of 11 February 1994 and has eotbgen
lifted. The emergency has resulted in the non-appitin of the ordinary rules governing jurisdictiomith the
appointment of extraordinary bodies (from 1994 @94, the role of Commissioner for the waste emesgevas
performed by the President of the Campania rediom 2004 to 2007, other commissioners were appditd
fill this role, and from 2008, the tasks of the cuoissioner were attributed to the Head of the Civéfence
Department), a host of non-standard legal instrusn@an or so Prime Ministerial Decrees on dedianadf states
of emergency; a dozen orders through which theoresipilities and powers of the commissioners weracted),
a series of decree-laws (such as Decree-Law 90/@B@8so-called waste decree) converted into La@/20D8,
Decree-Law 172/2008 converted into Law 210/2008;rBe-Law 195/2009 converted into Law 26/2010),aert
rulings of the Constitutional Court (including, angpthe many, Decision 314/2009) and the Court sfide (4
March 2010, C-297/08, which found that Italy wadtglof not having created, in Campania, a suffitiaetwork

of treatment plants for disposal), and the creatioa Parliamentary commission of inquiry.

2. THE NOTION OF WASTE AND THE RELATED NOTIONS OF
BY-PRODUCTS AND END-OF-WASTE MATERIALS.

The first and fundamental problem facing ltalianidé&gors was the definition of
the notion of waste; this was absolutely essergiakn that the inclusion of a substance or
object in this category has important consequenneterms of how it is managed

(requirement for authorisations, traceability olatigns, criminal aspects, etc.).

Thus, for example, for the purposes of preventiitgaions where wastes, and above all special
hazardous wastes, might be released in an uncledtnolanner into the environment, it is necessaiynement
a system to ensure the comprehensive trackingeof/ahious movements, “from the cradle to the grale’the
past, this took place through completion of hargyctorms (the so-called Environmental Declaratiamrf) by
everyone who had at any point had control of thetevgproducer of the waste, transport operator), etad fairly

recently a computerised system was approved, &Rl (waste control and traceability system), whichkes it
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possible to monitor movements of waste productfonally in real time, using a GPS detection systamd a
complex computer system (Article 188bis of the Eowinental Code).

Waste means “any substance or object that the owneaiswr has the intention
or the obligation to discard” (Article 183(1)(a) lofgislative Decree 152/2006).

This notion contains two elements: one objectivey (ambstance or object) and

one subjective (that the owner discards or haitiation or obligation to discard).

With reference to the first element, it should lmed that, in Italian law, wastes
are considered to include only movable propertyl (aot, therefore, real property such as,
for example, the contaminated land that is sepdrfitem a site for the purpose of
performing clean-up operations), harmful emissimisased into the air (such as the smoke

from a factory) or waste water (which is coveredspgcific provisions).

In relation to the subjective requirement, any objaay become waste: if a ripe
apple is thrown into a rubbish bin, it becomes wastithough it does not have the
corresponding objective characteristics, merelyth®yfact that there was a intention for it

to be discarded.

It is important to classify the various types ofsta since, depending on inclusion in one or other
category (urban; special; hazardous and otherwdgéicle 184, Environmental Code), different type$ o
obligations are assumed: for example, in generam@unity provisions establish the objective of r@dg and
limiting movements of waste. On the basis of thmgiple of self-sufficiency and proximity (Articla82bis,
Environmental Code), each optimal territorial afeich often coincides with the Province) must disp of the
waste that it produces. But this applies only fidvamn waste, while it does not apply for hazardabsin waste and

for special waste (hazardous or otherwise), forcvltirculation outside the region is permitted.

While in the past, the tendency of the Communitgidators (and, as a
consequence, national legislators) was to broddemaotion of waste as much as possible
(one such legislator incisively commented that to@cept that “everything is waste”
prevailed), including within that concept practigadny type of substance, the opposite
trend has gradually moved to the fore, and this tessilted, on the one hand, in the
exclusion from the category of waste, under specifinditions, of various substances and

objects (so-called by-products) and, on the otlardhthe removal from the category of
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waste of substances that previously were classifisdsuch (so-called end-of-waste

materials or secondary raw materials).

In the ongoing struggle between the concepts oferighing is waste” and
“nothing is waste”, a median position has been sethpvhereby all waste can be referred
to as being limited and constrained by the contigusubsets of by-products and end-of-

waste materials.

To clarify the notion otby-product, we should note that fairly often, industrial
production creates unwanted secondary productstmabe reused in the same process or

in other production processes.

Initially, it was believed that these secondarydmais should be classified as

waste, as their owner does in any case tend tardishem.

Between 1990 and 2000, there developed Commursky leav that was absolutely restrictive in respect
of any scenario for reuse of production residutte &ssential purpose of Directives 75/442/EEC%81819/EEC
would be compromised if application of those Dinezs were to depend on the intention of the owfi¢he® waste
as to whether to exclude economic reuse, by otkeplp, of the substances or objects discardedh{®8i 11 and
12 of the grounds set out by the Court of Jus@28March 1990, C-359/8&anetti (in Foro it., 1990, IV, 293)).
This closed position in respect of any reuse otipotion residues was confirmed by Court of Judiieeision C-
442/92 of 10 May 1995%C Commission versus Germany, (in Riv.dir.amb., 1995, 653) and by Court of Justice
Decisions C-304/330, 342/94 and 224/95 of 25 J@%¥ Tombesi (in Riv.dir.amb., 1998, 47). In Court of Justice
Decision C-129/96 of 18 December 199nter Environment Wallonie, (in Riv.dir.amb., 1998, 497), the
Community judges, discussing the meaning to bengteethe term "discard”, on which the sphere ofliappion
of the notion of waste depends, confirmed that ftiege fact that a substance is used, directlydirantly, in an
industrial production process does not excludeghbstance from the notion of waste" (Point 34hnfjl the same
lines, Court of Justice Decisions C-418 and 419718015 June 200QArco, (in Riv.dir.amb., 2000, 691, with
comment from A. Gratani) add that "simply becauselastance is subject to performance of an operésited in
Annex Il B of Directive 75/442/EEC does not meaattthe operation consists in discarding that sulocstaand
that, therefore, that substance should be considerde waste pursuant to the Directive " (see tP8ilnin this
regard).

Subsequently, following thPalin Granit decision in 2002 (Court of Justice, 18
April 2002, C-9/00), there was a distinction madetween "production residues", i.e.

substances that are not specifically sought for ghgose of possible subsequent use
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(which should be considered to be waste), and ‘foghcts”, i.e. substances that, although
not constituting the primary purpose of the progurcbperation, are however "intended to
be exploited or sold under favourable conditions,a subsequent process, without

preliminary transformation” by the company (Poi#}.3

In this ruling, the judges ruled that “the diffecenbetween products and wastes lies in the absg#nce
any preliminary transformation operations and ire tbertainty of reuse without causing damage to the
environment” and therefore "there is no justifioatifor subjecting to the provisions of this lattaich are
intended to envisage the disposal or recovery ateg goods, materials or raw materials that, @amemic terms,
have the value of products, irrespective of angdf@rmation, and that, as such, are subject téethe provisions

applicable to those products" (Point 35).

The positive position in respect of by-products was subsequently cosefitioy the Court of Justice, 11
September 2003, C-114/0Ayesta Polarit Chrome, (in Riv.dir.amb., 2003, 995, with comment from L. Butti)
through exclusion from classification as wasteshoflse goods, materials or raw materials ("by-présfichat,
although obtained accidentally in the course otpssing, i.e. as a result other than that pringipatended by
the production cycle, are actually reused, withprdliminary transformation, in the course of the@durction
process. And this was also confirmed by Court aftida decision C-457/02 of 11 November 208i#selli, (in
Riv.dir.amb., 2005, 275).

While, in a preliminary phase, the notion of by-guiot was limited to scenarios in
which the company that performed the productioncgss subsequently used the by-
product in the same production process, that noties later broadened to include the
scenario whereby the same company used the by-groda different production process
or, actually, where the same by-product was usethibgl parties in another production

process.

We therefore arrived at the current definition gfgroduct, which means any
substance or object that is generated on a segobédais by a production process and that
can be used, without any specific processing, & ¢burse of the same or another
production process (Article 184bis, Legislative @ri52/2006).

The new definition of by-product appears to be paléirly important, as it
clarifies two fundamental points: a) a by-prodiechot necessarily required to be used in

the same production process but may also be usadihsequent production process; and
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b) a by-product is not necessarily required to $eduby the same producer but may also be

used by a third party.

The notion of by-product is accompanied by the motgbend-of-wasteor, to use
the old terminology, secondary raw material. Thigetyf product exists where the waste is
subject to a recovery operation, including recyglmd preparation for reuse, and there is a
market or a demand for that substance or objectladse of the substance or object does
not entail overall negative impacts for the envinemt or for human health (184ter,
Legislative Decree 152 of 2006).

The fundamental difference between by-products eodrslary raw materials lies
in the fact that the former have never become saetel, in some way, can be reused as
they are without any form of processing, while iger have become wastes but, following
various processing operations, once more becont#eupeoducts with economic value in
the market.

The two notions contribute to limiting the scopeapplicability of the notion of
waste and, as such, obviously understood subjebetenvisaged conditions, contribute to
the creation of the recycling society, which canstis the primary objective of the
Community provisions in this area.ll primo e fondarmale problema che si é posto il
legislatore italiano € quello di definire cosawmarifiuto; cid appare di assoluto rilievo dato
che Tlinclusione di una sostanza 0 oggetto in talegoria comporta importanti
conseguenze in ordine alla sua gestione (neceskitautorizzazioni, obblighi di

tracciabilita, aspetti penali etc.).

3.PREVENTION OF WASTE: THE SO-CALLED HIERARCHY.

While, on the one hand, the notions of by-product end-of-waste materials tend
to reduce the objective scope of applicability afstes, with a prevalence of the concept of
“nothing is waste”, on the other hand, in currerlidn law, there is an increasingly

obvious trend towards preventing the formation aéte in all its guises.
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And, therefore, while the regulatory approach ire tipast was geared
fundamentally towards “managing” waste, essentiking for granted the idea that this
was a necessary product of contemporary socieligpdity that could not be eliminated,

today the priority trend is to avoid and/or dragicreduce the production of waste.

The key issue in the waste Directive currently agglle (and recently
implemented) is specificallgecycling, which aims to achieve a real circular economya or

recycling and recovery society.

In the order of priority of the actions that arguied to be performed (the so-
called hierarchy in the management of waste or,enwmorrectly, the hierarchy of the
procedures for the approach to the environmentddlpms generated by the production of
waste), first position is given over to preventianth the associated activities (preparation

for reuse, reuse, recycling and recovery) and gdislps considered only in very last place.

Each of the steps making up the hierarchy has afgptechnical meaning: this ranges from actions
that make it possible to reuse the product thatleaesme waste without any processing, such as dpaépn for
reuse” (“operations associated with inspectionamileg, disassembly and repair through which prcdaetd
components of products that have become wasterapaned so that they can be reused without any giiee
treatment”; such as washing of glass bottles: Ati83(q), Environmental Code), and “reuse” (“ampertion
through which products or components that are rasttevare reused for the same purpose for which hbeg
been designed”; such as the use of glass bottle&leA183(r), Environmental Code), to operatiohattentail
processing such as “recycling” (in this case, tlaste is treated to obtain products, materials abdtances to be
used for the original function: Article 183(u), Bronmental Code) and “recovery” (“any operation whé¢he
principal outcome is to enable waste to perfornseful role, replacing other materials that woulbentvise be
used to perform a particular function or to prephem to perform that function, within the planttbe economy
in general”; such as use as fuel or as other me&nsroducing energy; composting; recovery of metals

regeneration of oils, etc.: Article 183(t), Envirnantal Code).

For the purpose of creating the so-called recyctogiety, the legislators have
identified specific objectives (defined in quartiita terms) and have envisaged a genuine

prevention programme, where failure to comply nreguir Community penalties.

With reference to the objectives for recycling,iélg 181 of the Environmental Code provides that th

reuse of materials originating from household waatea minimum cardboard, metals, plastics andgraast be
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increased in overall terms by 50% by 2020; and genfswastes from construction and demolition must b
increased, also by 2020, by 70%.

To achieve these objectives, the national legidab@mve envisaged a system of
differentiated collection (Article 205 of LegislativDecree 152 of 3 April 2006), setting the
percentages that must be achieved: 35% by 2006;6452008 and 65% by 2012 (in 2007,
on the basis of the data from the ISPRA, this Wwa5%).

Prevention, however, does not consist merely in rdwovery or recycling of
wastes, but also in directly avoiding the productiof such wastes: significantly, the
Environmental Code defines a prevention measure haset implemented before a
substance, [a material] or a product has becomasiewthat reduces “a) the quantity of
wastes, including through reuse of products orresiten of their life; b) the negative
impacts of wastes products on the environment amuiah health; c) the content of
hazardous substances in materials and productsici@B(12) of Directive 98/2008 and
Article 10 of Legislative Decree 205/2010).

On the basis of the slogan “the best waste is ndyzed”, prevention, in this
case, is based on intervention “upstream” from pheduction or consumption process
aimed at reducing the quantity of materials produaad sold so as to obtain a saving in
natural resources. This involves the applicationthaf basic principle whereby the less
industrial production there is, the less wastegherand, in terms of consumption, the

fewer products sold, the less waste will be gepédrat

And this is what is defined as the “negative” maegniof the principle of
prevention: its application results in “non-actiofm&sulting in “non-production” or “non-

sale” of products or materials that could becomst@)a

In this regard, the principle of prevention maytifys for example, the adoption of
real measures for prohibiting certain productss tisi the case, for example, for certain
products that are particularly damaging for theimmment (such as asbestos, DDT, plastic

shopping bags).
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Still in terms of the same negative aspects, tlrciple of prevention may also
justify the adoption of less extreme measures ssdhe imposing of taxes on products that
may be deemed to be harmful for the environmenév@n actions intended to provide

information to the public (such as labelling).

A further meaning of prevention (defined, in tuas the “positive” meaning) is
that of “production” of products that become waatelate as possible or to the smallest

degree possible.

If we succeed in creating products that do not becwaste (such as products that
dissolve in the environment, because they are madatural components); products that
become waste over a longer period (technically lWargroducts); products in which the
components are reusable (multiple use); productghich the components are recyclable;
products that are in case ecocompatible, we wilytand fully be applying the principle of

prevention.

So as to assess the pollution caused by a progaateed to assess the costs for the entire lifie ©fc
that product: such as, for example, the traditigriastic shopping bag, which, in terms of pricecéstainly less

than a biodegradable one, but, if we consider tis¢ af disposal, it is the latter that is bettelueahan the former.

4. . THE “POLLUTER PAYS” PRINCIPLE: THE CHARGE AND
THE LIABILITY OF THE PRODUCER.

Application of the “polluter pays” principle mearisat each consumer or each
company that produces waste must pay in propottotihe quantity of waste produced.

This therefore incentivises positive behaviours padalises negative ones.

The problem can be resolved more easily for speg@dtes and is however
particularly complex for urban wastes, as it seamise particularly difficult to measure, in
concrete terms, how much waste each has produckdtzat are the costs that are common

to the entire community (such as those for strissning).
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Although it is possible to use other types of systdsuch as those that envisage
the weighing of the waste produced or the saleagfshat a cost that covers collection),

legislators have developed a system based on atisusip

And therefore, in envisaging that the charge shbelgaid by “anyone who has or
owns premises for any purpose”, legislators havabéshed that this is “commensurate
with the average quantities and quality of the w@sbduced by unit of surface area, on the
basis of the uses and the types of activities ped” (Article 238, Environmental Code)

(a dwelling produces less waste, for example, coatht a professional studio).

This then poses the problem of whether this chatgrild be considered to be a fee and therefore
whether it should be private, and the corresponglinigdiction would therefore be the ordinary cijddge or,
rather, a tax or levy and therefore should be pulind the corresponding jurisdiction would therefbe the tax
offices. Recently, the Constitutional Court (Deaisi238 of 24 July 2009) confirmed the nature o$ tleivy but
exclusively with reference to Article 49 of Legitlee Decree 22/1997, i.e. the TIA (environmentajiene tariff),
which replaced the TARSU (urban solid waste disptzséf) envisaged by Article 58 of Legislative Bree 507
of 15 November 1993: the Court avoided ruling amrlature of the TIA (integrated environmental fatfe same
acronym as the above but with a different meaniegyisaged, as we have seen, by Article 238 of the

Environmental Code.

A further application of the “polluter pays” priqde is the so-called liability of the
producer: logic says that a party introducing dhtomarket a product intended to last for a
limited period where there is no possibility thiaé tproduct could be recycled contributes
more to the production of waste than a producea afurable product with recyclable
components. In the same way, a producer who “regpaites” a product at the end of its

life, even if for the purposes of recycling or reedng it, pollutes less.

For certain types of waste, the legislators haweésaged systems of liability: this

relates to electrical and electronic equipment;@hrlife vehicles and tyres, for example.

In the implementation of a later Directive, theaHility of the producer” was
expressly envisaged (Article 178bis of Legislativeci2e 152/2006), whereby anyone
producing or selling products of any type may bguhed to pay the costs for disposal of
the products that have been introduced onto thekehafmhe basic idea is to promote

ecocompatible design and the reusability of varipteducts, rewarding those producers

Copyleft - lus Publicum

11



NETWORK REVIEW

wewwius-publicum.com

that sell products that are more compatible with ¢émvironment and making those that

produce harmful products pay for them.

5. THE WASTE CONTROL STRUCTURE.

The complexity of the problems facing the wastemem@quires a series of entities
acting together and that must therefore form thamiglete synergistic system” to which

reference is made in the Environmental Code (Artid1é(6)).

This covers about ten entities with fairly diveraskis and functions: 1) nationally,
there is the Ministry for the Environment; 2) ahén the Regions; 3) then the Provinces; 4)
the Municipalities; 5) the local water boards (AT@®);the companies (frequently fairly
mixed) that actually organise the collection andpdsal of the waste; 7) the National
Waste Observatory (Article 206bis of Legislative cBee 152/2006 (as subsequently
amended)); 8) the National Register of EnvironmielManagement Companies (Article
212, Legislative Decree 152/2006 (as subsequentlgnded)); 9) the Waste Register
(Article 189, Legislative Decree 152/2006 (as subsetly amended)); 10) the ISPRA
(Article 177(8), Legislative Decree 152/2006 (as saguently amended)); 11) the
Consortia.

In general, the Ministry for the Environment ispessible for setting policy and
coordinating the system: it defines the generaigipies and objectives, the methodologies
for integrated waste management, and the standadigechnical requirements. At State
level, there are also the organisations respon$islénformation and statistics functions,
such as the National Waste Observatory, whichgpaesible for archiving and electronic
documentation, with the support of the provinciaservatories, such as the ISPRA, which
coordinates the regional environmental protectiganagies and performs a similar role for
the regional territories, and such as the WastasRegwhich records how much waste is
produced, the types, where it is transported andrevit is disposed of). Still at central

level, there is the National Register for Enviromtaé Management Companies, which is
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responsible for certification and control functiquerification of the technical suitability of

the entities operating in the sector).

The Regions are attributed powers for planning atduling (preparation and
approval of waste management plans) and authamsgtuthorisation for creation of

disposal and recovery plant for waste).

The Provinces are responsible in general for poasssciated with sanctions and
for tasks relating to identification of dumps; tMunicipalities and water boards have
management authority (control of the managementicg; and the companies are

responsible for operational tasks such as collectio

And then there are the Consortia, which are chariged formally as entities with
private legal personality and functionally as éasitresponsible for the specific and correct
management of public interests: this includes ttendatory consortia such as the Used
Oils Consortium created in 1982, the ConsortiumO@posal of Used Batteries (COBAT)
created in 1988, the National Packaging ConsorifG@NAI), the National Consortium
for Collection and Treatment of Waste Oils and Vabgkt and Animals Fats (CONOE) and
the Consortium for Recovery of Polyethylene, Ptadfiardboard and Cellulose, and Steel
(POLIECO) created in 1997.

We cannot conclude this report without noting tlaet fthat the fundamental
entities required to create the recycling society r@ally the citizens and all those who
perform economic activities: without the supportd apersonal contributions of those

people, any attempt to regulate and legislate s@eewgably doomed to failure.

Copyleft - lus Publicum

13



