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This paper will focus on three basic aspects of W constitution: That it is
unwritten its categorisation gwlitical constitution angbarliamentary sovereignty
as its prime principle. Admittedly, writing aboutese standard topics of UK
constitutional law requires special justificatiorhis article aims to contribute to
the discussion by adopting a theoretical approauktwis not popular and thus not
common among Anglo-American scholars. It can berigsd as strictly positivist

view on law! According to this approach, legal norms are crehiehuman beings

! See for the following Hans KelseRure Theory of Lawtranslation from the second German edition by Max
Knight (University of California Press, 1967); ibidseneral Theory of Normdranslated by Michael Hartney
(Clarendon Press, 1991); Robert Walf@er Aufbau der Rechtsordnungnd edn (Manz, 1974); Rudolf Thienel,
Kritischer Rationalismus und JurisprudefiiZlanz, 1991); Matthias Jestaedlias mag in der Theorie richtig
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and regulate human behaviour in the form of commaademingly other types of
norms such as authorising and enabling norms gerded as parts of commands,
since they are indissolubly linked to commandingms Law is basically regarded
as a system of coercive orders which are reguleffigctive. It is an essential
position of this theoretical approach that the rsogeof law is only concerned with
questions of what and how the lasvand not how ishould bewhich is identified
as a question of (legal) political science. In déseg the meaning of legal
provisions by interpretation, legal scholars previdformation on how individuals
shouldbehave and not on theactual behaviour. Thus, this theoretical approach
aims to separate legal science from other subglises of jurisprudence — used
here as a generic term — such as legal politiagehse, legal historical science or
legal philosophy and to establish it as an own d¢inaof science with a particular

methodology.

In adopting this approach, this article will trysbow that the peculiarity of the UK
constitution is not that it is unwritten but thaetUnited Kingdom does not have a
constitution in a formal sense. The discussion olitipal and legal constitutions
will be embed in the fundamental distinction betwesthics and legal science
which will lead to the conclusion that basicallyeey country has a political as well
as a legal constitution. In regard to the principleparliamentary sovereignty, it
will be argued that the existence of a supremeeergign law-maker is a common

feature of all modern legal systems.
1.Theunwritten constitution of the United Kingdom

The UK constitution — as well as the constitutiofisNew Zealand and Israel — is
often scientifically classified asnwrittenin order to differentiate it from written

constitutions. Such a conception of a scientifiontecan be distinguished from

sein... Vom Nutzen der Rechtstheorie fir die Rpehts (Mohr Siebeck, 2006); Stefan Griller and HeinzePet
Rill (eds),Rechtstheorie. Rechtsbegriff — Dynamik — Ausled8pgnger, 2011).
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making statements on normdhis division refers to the two major aims of lega
science: to systematise and to classify law onote hand, and to describe the
legal provisions in force on the other han8tatements on norms aim to provide
information on the validity and content of legarms. As epistemic acts, they are
made under the principle of truth. In other wor@le:say that a specific norm has
certain content, can be verified or falsiffeth contrast, the conception of scientific
terms is not primarily based on considerations abath; rather, it is based on the
premise of usefulness and appropriateness. Consigueéhe conception of

scientific terms can be considered useful or inappate; however, it cannot be
verified or falsified. The following paragraphs Wibcus on the question, whether
it is appropriate to call the UK constitution “unten” in order to describe its

distinctiveness from other constitutions.

At first glance, it does not seem appropriate t#btb@ UK constitution unwritten
since some of its parts are written down, for inséa in Acts of ParliamentAt the
same time, the extent to which unwritten provisjossch as conventions, are
regarded as a part of the constitution is exceptiom contrast to other legal

systems. However, the attribute “unwritten” canbpettaken literally and it is, thus,

2 Heinz Peter RillGliedstaatsvertragéSpringer, 1972) pp.2-3.

3 Thienel Kritischer Rationalismus und Jurisprudemz210.

4 Kelsen,Pure Theory of Lawp.73; Robert Walter, “Normen und Aussagen Ubemim” in Bernd-Christian
Funk et. al. (eds)fstaatsrecht und Staatswissenschaften in ZeiteM@erlels. Festschrift fur Ludwig Adamovich
zum 60. Geburtsta¢Springer, 1992) 714-720; Eugenio Bulygin, “On Nerof Competence” (1992) 1law and
Philosophy201 at p.211.

5 See, e.g., the Human Rights Act 1998 or the Citistinal Reform Act 2005.
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regularly understood in a broader sense as “noifiedd® According to a

conception of van Caenegem

“[a] true codification is an original work and, gontrast to a compilation,
must be intended as a general, exhaustive regulafi@ particular area of
law (for example, civil law or civil procedure). Fnermore, the drafting of a
code involves a coherent programme and a consigtgictl structure. The
language of a modern code ought to be accessibkll tand, as far as
possible, free from archaisms and technical prajeas jargon. Codes of

this type appeared only from the eighteenth certaryards.”

Based on this definition, it is true that the UKnstitution is not written down in
one document and that its fragmentation differéesiat from other fundamental
legal orders. This understanding is supported leyalgument that in a common
law system, constitutional law cannot be organisethe same way as in a civil
law country in the sense that all norms of constital law are codified in one
document. Since not only Acts of Parliament bub alecisions of courts are
generally binding, a codified or totally incorpa@dtconstitution which comprises
all generally binding provision — such as the Geari@aundgesefz— would require
continuous and frequent adaptation. However, thare many civil law

jurisdictions which do not have an incorporatedstibation such as Germany or a

5 See Vernon Bogdanor and Stefan Vogenauer, “ErgpatiBritish Constitution: Some Problems” [2008] F3B-
57; Richard GordonRepairing British Politics. A Blueprint for Conattonal Change(Hart, 2010) pp.xiii, 8;
Jeffrey Jowell and Dawn Oliver, “Editors' Introdian” in Jeffrey Jowell and Dawn Oliver (ed§)he Changing
Constitution 7th edn (Oxford University Press, 2011) pp.2-8teP Leyland,The Constitution of the United
Kingdom. A Contextual Analyse@art, 2007) p.2; David Pollard, Neil Parpworthdamavid Hughes,
Constitutional and Administrative Lawth edn (Oxford University Press, 2007) p.2.

"Raul C. van Caenegerin Historical Introduction to Private LafCambridge University Press, 1992) p.12.

8 Grundgesetz fur die Bundesrepublik Deutschlandrrif@aa Federal Law Gazette 1949, p.1, subsequently

amended).
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comprehensive codification of constitutional lawadt Examples for fragmented
fundamental laws comprising different legal sourcas be found in Swedgand
Austria®. Thus, the lack of codification — or in other werdragmentation — is not

an exclusive feature of the UK constitutidn.

The unique characteristic of UK constitutional lesthat it is solely determined by
substantive criteria and that it cannot be defiresi probably in all other legal
systems, by formal criteria such as special magsrin parliament or the need for a
referendum when enacting or amendin{ ib terms of this characteristic, the UK
constitution is sometimes calledinentrenched® The distinction between
constitutional law in a formal and substantive sens a long standing

categorisation of legal science. It refers, ondhe hand, to procedural aspects, on

® The Swedish Constitution consists of four fundataeraws: The Instrument of Government (SFS 1972;15
subsequently amended); The Act of Succession (Sf8:926, amended 1979); Freedom of the Press &S (S
1949:105, subsequently amended) and The Law ondémeeof Expression (SFS 1991:1469, subsequently

amended).

91n Austria, constitutional law can be found in matifferent documents. Next to tlBundes-Verfassungsgesetz
(Austrian Federal Law Gazette 1930/1) which cossit more than 200 articles, there are more thah 30
constitutional provisions in other constitutionatté of Parliament and “ordinary” Acts of Parliamesg¢e Ewald
Wiederin, “Verfassungsrevision in Osterreich” in dael Thaler and Harald Stolzlechner (eds),
Verfassungsrevision. Uberlegungen zu aktuellenrRéfemithungelan Sramek Verlag, 2008) 17 at p.25.

1 Thus, opinions such as Vernon Bogdanofke New British ConstitutiofHart, 2009] p.8) that all but three
democracies (United Kingdom, Israel, New Zealaral)ehconstitutions “embodied in a document” and tfilt

this sense, of course, Britain has no constitutame’to be rejected.

12 This insight is far from being new; see A.V. Ditegomparison between the US and the UK constituitio
Introduction to the Study of the Law of the Constin, 10th edn (Macmillan, 1959) pp.4-6 who is refegrio
Emile Boutmy,Etudes de Droit constituione?nd edn (Plon, 1888) p.8.

BBH.LA. Hart, The Concept of Lay2nd edn (Oxford University Press, 1994) p.15@ #rm is also used by S.E.
Finer, Vernon Bogdanor and Bernard Ruddeamparing ConstitutionéClarendon Press, 1995) p.43. However,
these authors create a link between entrenchmehtedification which is not necessarily the casgrenched

legal provisions do not have to be codified afo# versa
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the other hand, to the content of legal provisidha:specific procedure to enact or
amend constitutional law exists (constitutional lamv a formal sense), “any
contents whatever may appear under this fdfn¥ice versa the procedure
according to which a legal provision is enactedsdaoet play any role, when
constitutional law is defined by content-relatedtecra (constitutional law in a
substantive sense). Consequently, not only cotistiai Acts of Parliament but
also “ordinary” Acts of Parliament, regulations jmdgements are regarded as

constitutional law as long as their subject of tagian is of constitutional nature.

A problem of substance-related definitions of ciasbnal law is uncertainty of
what the legal constitution is. Which contents elterise constitutional law?
According to the predominant definition among Ulgdéscholars — if there is one

provided at alf —, constitutional law is

“a body of rules, conventions and practices whi@saibe, regulate or
qualify the organisation, powers and operation @fegnment and relations

between persons and public authoriti¥s.”

This definition finds support within the judicians Laws LJ stated ifihoburn v.
Sunderland City Council

“We should recognise a hierarchy of Acts of Parkam as it were
‘ordinary’ statutes and ‘constitutional’ statutdie two categories must be

distinguished on a principled basis. In my opingononstitutional statute is

14 Hans KelsenGeneral Theory of Law and Stateanslated by Anders Wedberg (Havard UniversigsB, 1946)
p.125.

15 Jan LovelandConstitutional Law, Administrative Law and HumamgtiRg 5th edn (Oxford University Press,
2009) p.4, follows a functional approach accordmghich “a constitution is to articulate and pregea society’s

fundamental principles.” Instead of offering a @eamtence definition “the entire book” shall be sasmlefinition.

18 Colin Turpin and Adam Tomkin®British Government and the Constitutjorth edn (Cambridge University
Press, 2011) p.4.
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one which (a) conditions the legal relationshipwsatn citizen and State in
some general, overarching manner, or (b) enlargdsranishes the scope of

what we would now regard as fundamental constitafioights.™’

At first glance, these definitions sound useful ahdve almost reached
authoritative status by repetitihbut an example might prove its weakness: Is an
Act of Parliament which regulates the electoraltaysin detail constitutional
law?? It can be argued that the right to vote is a fumelatal political right in a
democracy and that the relationship between ciizamd the State is concerned.
However, electoral provisions are usually very #pedn regulating how the
national territory is divided into constituencieshmw the votes are counted and
transferred into seats in a legislative body. Sdetailed rules do not seem to be
“fundamental enough” for a basic law which setsig@ples for state organisation.
Thus, if the “basic tenet§” of the UK constitution are put aside, a substance-
related definition of constitutional law almost eesarily ends up in a controversy
whether certain norms are to be classified undercttegory of constitutional law

or not?

Y Thoburn v Sunderland City Council, Hunt v LondorrdBgh of Hackney, Harman and Dove v Cornwall
County Council, Collins v London Borough of Sut2@02] EWHC 195 Admin at [62].

18 Similar substance-related definitions can be foumBogdanor,The New British Constitutiorp.9; Anthoney
Bradley and Keith EwingConstitutional and administrative lawl4th edn (Pearson Education, 2006) pp.3-4;
Leyland,The Constitution of the United Kingdpm1.

9 This question has already been asked by Bogdambyagenauer, [2008] P.L. pp.42-43.

20 The Select Committee on the Constitution iderdifive basic tenets of the Constitution in its FiReport:
Sovereignty of Parliament, Rule of law encompasshng right of the individual, union State, reprdsgine

government, and membership of the Commonwealttotret international organisation.

2 Turpin and TomkinsBritish Government and the Constitutiom4. See already Diceyntroduction to the
Study of the Law of the Constitutign7: The “English commentator or lecturer [..ill ind, unless he can obtain
some clue to guide his steps, that the whole poeviof so-called “constitutional law” is a sort ofre in which

the wanderer is perplexed by unreality, by antiguesm, and by conventionalism.”
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The distinction between constitutional and “ordyfialegislation is not only a
guestion of scientific classification; it is crukcia regard to the application of law:
According to Schedule 5 of the Scotland Act 199& of the so-called “Reserved
Matters” which remain in the exclusive legislatigempetence of Westminster
Parliament, is “The Constitution”. However, althbufive sub-item# define what

is meant by “The Constitution” in this context, theestion arises — especially for
the Supreme Coudft — which contents of statutes are to be qualified a

“constitutional”.

This uncertainty in the qualification of legal preen as constitutional or
“ordinary” Act of Parliament does not appear whdnranal view is adopted: Since
the hierarchical position of a legal provision fiesérom the procedure by which it
is enacted, the classification of norms of a leyatem into different hierarchical
layers turns out to be unproblematic. In the cdseonstitutional law, procedural
provision quite often require specific quorums arlament, sometimes combined
with a referendum or the explicit designation aerftitutional law”. If such a
viewpoint is adopted, legal provisions of any comntenay be classified as
constitutional law. It is up to the constitutionabislator and in terms of legal
policy recommendable that only such provisionsearacted as constitutional law
which constitute fundamental rules. However, thierapt to identify constitutional
law in a formal sense in the UK legal system doetspnoduce a result. It fails
because there are no specific procedural rulesigedvaccording to which
constitutional Acts of Parliament can be distingeid from “ordinary” Acts of
Parliament. The United Kingdom does not have atgatisn in a formal sense

which makes this legal system indeed outstanding.

22 \Which are a) the Crown, including succession ®@own and a regency, b) the Union of the Kingdarins
Scotland and England, c) the Parliament of theddnKingdom, d) the continued existence of the Higlurt of
Justiciary as a criminal court of first instancel afi appeal, and e) the continued existence o€inat of Session

as a civil court of first instance and of appeal.

2 gection 33 and Sch.6 Scotland Act 1998.
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A consequence of the lack of formal constitutiolaa in the United Kingdom is
the principle of parliamentary sovereignty: No sigrelaw — except European
Law — limits the legislative competences of Wessten Parliament. Moreover, the
legal norms which are regarded as constitutional dae to their content do not
enjoy greater legal protection than “ordinary” AofsParliament. Thus, “[t]here is
an obvious weak link in the protection of fundanadconstitutional principles” in

the constitution of the United Kingdoth.

As mentioned above, the United Kingdom is reguladyegorized as one of the
few countries which are regarded to have an urewittonstitution. This
description turns out to be misleading and is, ti@ppropriate. It is neither its
characteristic as being unwritten nor its lack abdification which makes the UK
constitution special. The outstanding characterstiUK constitutional law is that
it cannot be defined by formal criteria since “owly” Acts of Parliament and
“constitutional” Acts of Parliament can only be tchguished in respect of their
content. This result challenges the myth that tlaeeesignificant parallels between

the constitutions of the United Kingdom, New Zeafamand Israéf since the legal

2 Dawn Oliver, “Constitutionalism and the Abolitioaf the Office of the Lord Chancellor” (2004) 57
Parliamentary Affairs754 at p.765.

%5 According to s.268 of the Electoral Act 1993, fiyovisions of this Act and one provision of thenGtitution

Act 1986 can only be amended by a majority of 75%lldche members of Parliament.

% |n contrast to the regular procedure, accordinghih the Knesset passes bills by a simple mgj@mitajority
of the members present, s.25 Basic Law: The Knd@f8), s.4 of this Act can only be amended bylzsolate
majority (majority of the members of the Kness@&t)is procedure is, for instance, also providedaimendments
of any provision in the Basic Law: Freedom of Oatign 1994 (s.7) or most of the provisions of tresiB Law:
Government 2001 (s.44). Furthermore, accordindi¢éoconsistent case-law of the Israeli Supreme Caugo-
called “Basic Laws” have a constitutional statughet regular Act of the Knesset have to be in atace with
these Laws. From a formal point of view, this jditdion can be based on the sophisticated obsenviat Basic
Laws without a special amendment procedure careparated from regular Acts of the Knesset becafifee
explicit designation as “Basic Law” when they atiblshed. As a consequence, any amendment of & Basi
has to designated as “Basic Law” as well (see erisf the Israeli Supreme Court in the case HCI1683
United Mizrachi Bank Ltd v Migdal Cooperative Vil 49 (4) PD 221; Suzie Navot, “Israel” in Dawn @ihand
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systems of both countries contain constitutional lvhich can be defined

according to formal, i.e. procedural criteria.
2. Thepolitical constitution

In the late 1970s, J.A.G. Griffith made a declamafior the political constitution of
the United Kingdoni’ The idea of a political constitution is characted by the
existences of non-legal norms which regulate theiqgal process. In contrast to
legal norms, the creation of these other sociainsowhich can be referred to as
“norms of morality” is less formalised, since thase a result of the day-to-day-
political process. Thus, their normative contenivall as the working of a political

constitution is difficult to discerf.

For over three decades, constitutional scholare haiged the question whether the
UK constitution is rather political or legal. Toddliere is broad agreement that the
constitution is in transition from a political tolegal or “principled® legal order.
However, the debate drifted away from Griffith’sitiml thoughts by asking
“either” / “or” questions. Griffith did not argué,would dare say, that the United
Kingdom has solely a political constitutiSrand he did not deny that there are
provisions in the UK legal system which are to bessified as “constitutional”.

Rather, Griffith's major argument was that legastinments are not suited for

Carlo Fusaro [edsThe Changing Constitutidjidart, 2011] 191-209.

27 3.A.G. Griffith, “The Political Constitution” (18 42 M.L.R. 1-21.

2 Graham Gee and Grégoir C.N. Webber, “What Is #i€al Constitution?” (2010) 30 O.J.L.S. 273 at§62

2 pawn Oliver, “The United Kingdom Constitution irrdnsition: from where to where?” in Mads Andenad an
Duncan Fairgrieve (eds},om Bingham and the Transformation of Law. A LiBaricorum(Oxford University

Press, 2009) 147-162.

30 See Dawn OliverConstitutional Reform in the UKOxford University Press, 2003) p.21 who charasésr

Griffith’s concept of a political constitution aktking normative content”.
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solving certain political issues. Going back toffah’s initial article, the following
paragraphs try to demonstrate that the distincbhetween political and legal
constitutions refers to a more fundamental thecaktsetting: the distinction

between legal and moral norms and between legahseiand ethics respectively.

In his article, Griffith explicitly adopted a positt view on the UK constitution
and constitutional law:

“I do not believe that the concept of law is a nhaancept. Of course | will,
as cheerfully and as seriously as the next peesuygge in discussions about
the value of individual laws and pass moral judget:ieabout them. But
laws are merely statements of a power relationahgb nothing more. [...] |
am arguing then for a highly positivist view of theonstitution; of
recognising that Ministers and others in high posg of authority are men
and women who happen to exercise political powerviathout any such
right to that power which could give them a supenwral position; that
laws made by those in authority derive validity nfrono other fact or

principle, and so impose no moral obligation ofdibace on others™

It is one of the fundamental positions of a pursitpast theory of law that legal
norms have to be distinguished from norms of mty&iBoth, legal and moral
norms regulate human behaviour; thus, legal sciémaeot the only discipline
which is concerned with the description of sociaims3 One difference between
a legal and a moral system is that legal normscezated by legally authorised

human beings. It is crucial that the power to adopegal norm can only result

31 Griffith, (1979) 42 M.L.R. p.19.

32 Maxim of separation of law and moral§rénnungsthede Heinz Peter Rill, “Grundlegende Fragen bei der
Entwicklung eines Rechtsbegriffs” in Stefan Grillend Heinz Peter Rill (edsRechtstheorie. Rechtsbegriff —
Dynamik — AuslegunSpringer, 2011) 1 at pp.15-19.

33 Ethics is a science concerned with norms of miyrali
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from another legal (enabling) norm so that, asresequence, legal systems appear
as self-contained normative orders the validitywdfich does not derive from
norms of morality. A further difference is that #gorms are enforceable by use

of state power whereas sanctions for immoral behanare imposed interpersonal.

From a positivist point of view, the relationshigtiveen law and morality is
characterised by the insight that both normativetesys exist independently,
especially that the validity of a legal norm doe$ depend on a judgement with
regard to its compliance with moral values. Toroldéihat legal provisions are only
valid if they are just or in compliance with motglf implies that there are absolute
moral values. This presumption is challenged byesgntatives of a pure theory of
law by arguing that it is not possible to objectihoral values from a scientific
point of view?®® Attempts to identify perfectly valid norms of jusehaviour, i.e.
norms which exclude the possibility to considereothehaviour than determined
by the norm as just, are doomed to failure. No gum@nt on justice can ever claim
to be perfectly valid because the possibility afiffering value judgement cannot
be excluded. The content of a moral system chamgerstime and is highly related
to the background of the judging individd&lThis view on the relationship
between legal and moral systems does not denyfabmial relationships between
law and morality exist and it certainly does notlage the claim that law should
be in accordance with moral values which are valithin a society. But these
empirical and political viewpoints do not influenttee validity of legal provisions

which are in force independently of any howeverdfamental moral position.

34 For theories of law that include justice as criterfor the validity of law, see generally Hafthe Concept of
Law, ch.9; see further Stephen Guest, “Why the Laju&” (2000) 5Zurrent Legal Problem81-52.

35 However, this does not mean that it is not posdiblenter into a rational discourse on value jouggs. See
basically Hans Kelsenwhat is justice? Justice, Law and Politics in thérrdt of Science(University of

California Press, 1957).

%6 Relativistic theory of values.
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It is this understanding of the relationship betwhmal and moral norms which is

the foundation for Griffith’s article on the potiil constitution:

“For myself, | am very doubtful about the valuetb& exercise of telling

judges or other legislators that they should lamkards the ideal of justice,
truth and beauty in their search for the right 8otuto difficult cases or

problems. And | am even more sceptical when theyuaged to look to the
moral standard of the community — or the generéfane— because | do not
think that these things exist. All | can see in ¢benmunity in which [ live is

a considerable disagreement about the controvassaés of the day and
this is not surprising as those issues would natdsgroversial if there were
agreement?”

In this context, thepolitical constitution is a generic term for all the nondkeg
norms in force which regulate the constitutionadesrof the United Kingdom. It
comprises all the long-established practices byckvistate representatives feel
bound because of valid moral obligations. It magedectly sense that the notion
of a political constitution has great influencethre United Kingdom since the
extent to which constitutional life is regulated moral norms is exceptionally

high compared, for instance, to some positivisictinental constitutions.

In contrast to the post-Griffith discussion, he @t does not argue that the UK
constitution is either legal or political. Put piyh his key message is: Do not mix
up law and politics. That is a purely political tetment reflecting Griffith’s

personal view on the reasonable use of legal im&nis.

“I believe firmly that political decisions shoula:liaken by politicians. In a
society like ours this means by people who are vaie. It is an obvious
corollary of this that the responsibility and acetability of our rulers

should be real and not fictitious. ... And we neeébrce governments out of

37 Griffith, (1979) 42 M.L.R. p.12.
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secrecy and into open. So also the freedom of teesPshould be enlarged
by the amendment of laws which restrict discussiut the remedies are
political. It is not by attempting to restrict thegal powers of government
that we shall defeat authoritarianism. It is by isteg on open

government.®

It is an illusion — | believe he argues — to sgiveblems within a society merely by
enacting laws. Further juridification and justigsation in form of a codified
constitution — as often proposed in the last céggur are not regarded as proper

answers to current problems within society.

According to what has been said, | think the tepulitical constitution” was not
introduced to invent a modat contrastto the model of a legal constitution but
ratherin additionto it. When Gee and WebB&have only recently come to the
conclusion "that Britain's constitution today end@s [...]both a political model
and a legal model" we are exactly where we startetidin9: The idea of political
and legal constitutions are not excluding modelse distinction refers to different
normative systems which have, according to Griffittiferent functions and thus
should not be mixed up. Apart from that, not ore tUnited Kingdom has a
political constitution; any constitutional order dsnsisting of legal and moral or
political norms, though, in regard to the influeracel prevalence of one normative
system, differences occur. It is the maxim of safi@n of law and morals which
leads to the recognition of a political constitatiwhich found a strong supporter in
Griffith.

Conclusively, the discussion on legal and politicahstitutions has to be placed

within the general distinction between law and rtitraThe debate is not on a

%8 Griffith, (1979) 42 M.L.R. p.16.

39 Gee and Webber, (2010) 30 0.J.L.S. p.292.
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yes/no question but, rather, on the recognitionthednfluences of legal and moral

norms within a constitutional system.
3. Sovereignty of the Queen-in-Par liament

Much has been written about parliamentary sovetgigs the basic principle of
the UK constitutiorf® It basically concerns the unlimited legislativewgos of
Westminster Parliament and its relationship to twurts. The principle of
parliamentary sovereignty is multifaceted and @stent changes depending on the
viewpoint adopted. The following paragraphs do aiat to give an update of the

discussion but rather to identify its legal chagastics instead of political realities.
According to Dicey who is still cited frequently this respect the

“principle of Parliamentary sovereignty means raitimore nor less than
this, namely, that Parliament [...] has, under Bmglish constitution, the
right to make or unmake any law whatever; andhentthat no person or
body is recognised by the law of England as hasimight to override or set

aside the legislation of Parliamerit.”

Thus, it is one aspect of the principle of parliatagey sovereignty that “under the
English constitution” Westminster Parliament hasestricted power to legislate
and to pass Acts of Parliament on any subject maltteother legal systems,
Parliaments are limited in their function as “owhyl’ legislators because of
constitutional norms, for instance, concerning ftiistribution of legislative

competences in a federal state. Thus, the sovaye@irParliament is sometimes

considered as counterpart to the sovereignty ohatitution?

0 For an overview see Jeffrey GoldswortiBarliamentary Sovereignty. Contemporary Debat€ambridge

University Press, 2010); Lovelan@pnstitutional Law, Administrative Law and HumagiRg pp.22-52.

1 Dicey, Introduction to the Study of the Constitutigp.39-40.
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From a theoretical point of view, this distinctimnunfounded: It is a characteristic
of modern legal systems that they appear as artiécal orders consisting of
norms of different level€ The norms of the highest level are created by a
sovereign law-maker who is free to change themrmindirection. That might not
always be the Parliament, however, quite oftensit The South African
constitutional legislator, for instance, has uniadi power to amend the South
African Constitution according to the proceduralesuset out for its chandé.
While in many legal systems it is the constitutidegislator who is sovereidfi,in
the United Kingdom, it is the “ordinary” legislatorhis is the consequence of the
fact that the United Kingdom does not have a ctuigin in a formal sense: The
formal legal procedure to enact constitutional AatsParliament is not different
from the one for “ordinary” Acts of Parliament. T™uthe distinction between
sovereignty of Parliament and sovereignty of a ttwt®n — more precisely:
sovereignty of the constitutional legislator — does characterise fundamentally
different forms of legal systems. This categor@atnerely depends on how varied

a legal system is with regard to different hier&zahlayers.

42 gee, e.g., the book review by Dawn Oliver, “Rich&ordon, Repairing British Politics: A Blueprinf o

Constitutional Change” (2010)I6ternational Journal of Law in Contegt399.

3 AJ. Merkl, “Prolegomena einer Theorie des rechdn Stufenbaus” in Alfred Verdro3 (edGesellschatft,
Staat und Recht. Festschrift Hans Kelsen zu 50ufesthg gewidmef1931) pp.252-294; Kelsen, Pure Theory of
Law, pp.221-278; Ewald Wiederin, “Die Stufenbaukekdolf Julius Merkls” in Stefan Griller and Heifeter
Rill (eds), Rechtstheorie. Rechtsbegriff — Dynamik — Ausleg@minger, 2011) pp.81-134; Joseph Rae
Concept of a Legal SystgiB70) pp.95-100; for the UK legal system see Hdré Concept of Lawp.25.

44 Section 73 and 74 Constitution of the RepubliSofith Africa 1996 (Act 108 of 1996, substitutedshl (1) of
Act 5 of 2005).

4 section 2 of the South African Constitution is diec “Supremacy of Constitution” and states: “This
Constitution is the supreme law of the Republie; & conduct inconsistent with it is invalid, arftetobligations
imposed by it must be fulfilled.” According to thvéeew represented in this article, this declaratargvision is to
be interpreted as meaning that the Constituti@uj@eme with regard to the “ordinary” legislatoowéver, since
in South Africa any constitutional law can be cheagt is the constitutional legislator who is s@ign and not
the Constitution.
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It could be argued against this position that tle@ception of Westminster's
sovereignty differs from other sovereign legislatdnecause in the United
Kingdom, Acts of Parliament are passed when eitdeuse agrees on by a
majority of votes cast. In contrast, the unlimiledislative competences of other
Parliaments such as the South African can onlyxeecesed by super-majoritiés.

Further, the legal basis for the legislative prescesthe United Kingdom can be
found in Standing Orders, while the legislative qadure for changes of
constitutional law in other legal systems is usuadigulated in the constitution
itself. However, differences concerning the fornd gmmocedure in which a legal
norm is enacted lie within the power of each sagerdaw-maker who elsewise
would not be sovereign. Undoubtedly, Westminstatidaent has the power to
pass a bill concerning the legislative procedtné.is not useful to refer to the
procedure and form in which a sovereign law-makecidkes to enact legal
provisions, since these are not useful qualitiepdimt out the characteristics of
legislative sovereignty. Thus, if the powers of Waster Parliament are not
compared with other “ordinary” legislators but &etl with other sovereign
legislators, the UK principle of parliamentary smignty appears as entirely

common feature of modern legal systems.

Some constitutions explicitly state that certaimest fundamental — provisions
cannot be amendé@éiThese norms of constitutional law cannot be chdrwgéhin

the procedural framework of the constitution; areadment can only be adopted

48 According to s.74 of the South African Constitatimmendments of s.1 and s.74 require a 75 pemajority
of all members of the National Assembly and a supmpvote of at least six provinces; any othernvsion of the
Constitution can be amended with a majority of thivds of all members of the Assembly and the suppfosix

provinces.

47 See, e.g., the Parliament Acts 1911 and 1949.

48 50 called “eternity clauses”; see, e.g., art.7&,8aGerman Basic Law; art.89 para.5 French Caotistit or

art.9 para.2 Constitution of the Czech Republic.
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by an extra-constitutional act which creates a detaly new constitutio’ A
sovereign legislator with unlimited law-making pavees not exist in these legal
systems. It has been argued that also Westmingtevereignty is limited in on
respect, namely, that the principle of parliamentsovereignty itself cannot be
changed or abolished, for instance, by the impleatem of a constitution in a
formal sensé& This opinion is regularly based on the existenteadrule of
recognition®" which establishes the “criteria of validity in agiven legal system”
as an “empirical [...] question of fact” The content of the rule of recognition is
“whatever rules legal officials do in fact acceptdafollow when they make,
recognise, interpret or apply law?’According to this view, the supreme position
of Westminster Parliament is a result of the fhet its sovereignty is accepted by
the government and the courts. However, these agtmtannot be used as a legal
foundation of parliamentary sovereignty in generadl the unchangeability of the
principle specifically. From the perspective of arg theory of law, it lacks the
insights that what ought to be cannot be derivedhffacts* The validity of a
norm necessarily can only result from another noBw. going back to the
historically first constitution, a layer of norms iieached the foundation of which

cannot be traced back to other norms. Thus, tha idescientifically prove the

9 Werner HeunThe Constitution of Germany. A Contextual Analy@tsrt, 2011) pp.25-26; G.F. Schuppert,
“The Constituent Power” in Christian Starck (edJain Principles of the German Basic LaiMomos, 1983)
pp.37-54.

%0 H.W.R. Wade, “The Basis of Legal Sovereignty” (89%.L.J. 172 at p.174; GoldsworthRarliamentary
Sovereigntyp.192; Anthony Lester, “The utility of the Humeghts Act: a reply to Keith Ewing” [2005] P.L. 249

at p.257.

5lsee generally HarThe Concept of Layeh.6.
%2 Hart, The Concept of Lavp.292.
%3 GoldsworthyParliamentary Sovereignty.54.

%4 Kelsen,Pure Theory of Layp.193.
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objective validity of a legal system has to be alwed, since the ultimate

foundation of a legal system cannot be explainechbsins of legal science.

From a legal point of view, the reference to a afleecognition cannot be applied
to explain the origin of parliamentary sovereighgnd no other indication can be
found in the UK legal system in force as to why Wesster Parliament should
not be legally allowed to finally transfer powetsanother authority. Thus, not

much support can be found for the widly held vidattparliamentary sovereignty

cannot be restricted.

According to the second major characteristic of pmmciple of parliamentary
sovereignty, the courts cannot review Acts of Rarent. This aspect is sometimes
used as political claim to argue that ultimate laaking power should remain with
Westminster Parliament as democratically legitimhigsgislator and not with the
courts which are only indirectly legitimised. Hoveeyin the context of this article,
the legal aspects of the relationship between &madnt and the courts are of

interest.

From a Diceyean point of vieW,the courts are subordinate to Parliament. Some
authors have argued against this view that the ahi&titution is based on common

law and that consequently the courts are empowterdécide whether Parliament

%5 Thienel, Kritischer Rationalismus und Jurisprudernzp.100-101. This is the basis for Kelsen's cohadpa
basic norm Grundnorm) which, from a formal legal point of view, is natly more and nothing less than the
assumption that norms of the highest level areatibgy valid. Only under such an assumption, noaha legal

system can be treated as objectively valid. KelBemne Theory of Lappp.193-221.

%6 However, the rule of recognition is useful to déseempirically how a legal system is established.

57 powers of Westminster Parliament were limited,, evpen legislative competences were finally tramsid to
the Canadian Parliament by s.2 of the Canada A22.19

%8 Dicey, Introduction to the Study of the Law of the Coutitih, pp.60-61, 70.
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is sovereign or not. However, this argumentation has been refutedinfstance,
by Jeffrey Goldsworthy who reasoned that neither“historical” nor a
“philosophical” analysis supports the thesis of ammon law basis of the UK
constitution®® Rather, it is generally regarded that the revotutiof 1688

established the legal authority of Acts of Parliatnever common law:

Based on the assumption that Acts of Parliamenteal norms of thénighest
level in the UK legal system, it makes sense thatcourts do not have the power
to review parliamentary legislation: Therens legal standard of reviefor Acts

of Parliament against which their legality can beasured. The insight that legal
systems appear as orders of different hierarchagaks of legal norms leads to the
conclusion that legal norms of a lower level havdé¢ in accordance with norms
of higher levef? Since Acts of Parliament are norms of the highesl in the UK
legal system — putting aside EU Law — the poweretaew Acts of Parliament
necessarily has to be accompanied by the deteiionnat a standard of revief¥.
According to the legal system in force, it is thecidion of the sovereign

Westminster Parliament to enact laws accordinghizhivcourts have the power to

%% T.R.S. Allan, Constitutional Jusitce: A Liberal Theory of the &udf Law (Oxford University Press, 2001)
p.271; W.S. Holdsworth, A History of English Lawn® edn (Methuen and Sweet & Maxwell, 1937), vol.6,
p.263; Ivor JenningsThe Law and the ConstitutipBth edn (Hodder and Stoughton, 1959) p.39; WRS5)
C.L.J. pp.188-189.

80 Goldsworthy,Parliamentary Sovereigntgh.2.

51 Loveland,Constitutional Law, Administrative Law and HumaglRg p.28.

52 See fn.43.

53 Even if there were norms of a higher level abawelihary” Acts of Parliament, the courts would ohlgve the
competence to review legislation, if such a poweassigned to them by a legal norm. According tolA0 of the
Swiss Federal Constitution, “ordinary” Federal @#e$ are immunised against judicial review. Thugnef they
are in breach with constitutional law, “federaltstas remain ‘binding’ for the time being”; see Gaoni
Biaggini, “Switzerland” in Dawn Oliver and Carlo §aro (eds)How Constitutions Change. A Comparative Study
(Hart, 2011) 303 at p.321.
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review Acts of Parliament. Even if the UK Supremeu@ would claim the
competence to review Acts of Parlianféntregardless of the reasons it would give
and regardless of the standards of review it wauldpt — it is the solely decision

of Westminster Parliament to put the Court in lecp.

Consequently, both aspects of the principle of ipaéntary sovereignty —
unlimited legislative power and non-reviewabilitirarms enacted by a sovereign
legislator — turn out to be common features of mdegal systems. Differences
only occur in regard to procedural aspects andattibority which has sovereign
legislative power which may be the the people efrendums, a Parliament by
legislation, a court in passing judgements or alioation of two or more of such
legislative authorities. However, these dissimilasi are not so significant as to
justify that the Westminster model of parliamentaovereignty is characterised

substantively different than other forms of ledisia sovereignty.
4. Final remarks

Most European countries saw a period of constitafisation in the 19th and early
20th century. It took some time to recognise wkatken for granted today: The
power of Parliaments as “ordinary” legislators @& anlimited. In this sense, Adolf
Julius Merkl held in 1916: “One often overlooks tthhe legislator is not
omnipotent but instead nothing but the creaturethef State Constitutiorf”
Sovereign legislative power was transferred frone ttordinary” to the

constitutional legislator.

64 See, e.g., Lord Steyn (para.102) and Lord Hopea(p@7) inJackson and others v Her Majesty's Attorney
General[2005] UKHL 56.

8 “Man Ubersieht vielfach, daR der Gesetzgeber nalmhachtig ist, sondern nichts als die Kreatur der
Staatsverfassung ist; A.J. Merkl, “Die Verordnugegaalt im Kriege III” (1916)Juristische Blattei397, 409 at
410.
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In accordance with the attitude “If it ain’t brokegn’t fix it” this development did

not take place in the UK legal system with the magmnsequence that
constitutional law in a formal sense is not a sewtlaw in the United Kingdom.

However, the lack of a constitution in a formal snly leads to the conclusion
that the UK legal system is less varied comparedther legal systems. Other
characteristics of the UK constitution which areegiuently and intensively
discussed, such as the so-called “political camstih” and the parliamentary

sovereignty, turn out to be common features of motkgal systems.
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