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EDUARDO GARCIA DE ENTERRIA for the Revista de Administracion Publica

Dear Director of the Centro de Estudios Politicos y Constitucionales,
Dear Colleagues, Directors of the Reviews

“Diritto Amministrativo”,

“Revue Frangaise de Droit Administratif”,

“Public Law” and

“Die Verwaltung”

Dear Fellows, Members of the Editorial Board of the Revista Administracién

Publica,

Friends,

On behalf of those who are part of the RAP I am delighted to express you all our
great satisfaction for the signature of the Agreement for the establishment of the IUS
PUBLICUM website.

Dear Director, I thank you kindly, for opening the doors of the Centro to celebrate
this event, and many thanks to the Directors of the Reviews part of [US PUBLICUM who
wished the Agreement to be signed here, in Madrid in the seat of the Revista de

Administracion Publica.

We are attending the signature of the Agreement in the same venue where the RAP
was born 60 years ago, a venue once known as Instituto de Estudios Politicos; and in this
day — April 2010 — we celebrate the beginning of the first four-months period and our n.
181 Issue.

Without any doubt, the public history of the RAP is so important: I’m referring to
what it symbolized in the Spanish legal history and, above all, to the way the establishment




PUBLICUM NETWORK REVIEW

www.jus-publicum.com

and the development of a pure Rule of Law in Spain was influenced by it, also considering

it spent its first 25 years under the Dictatorship.

In addition to its public history though the internal history of the Review deserves
to be told: how and why it was born, how it maintained itself during its first years of
existence when every issue was a miracle. The RAP reached its calm cruising speed
eventually, so that the previous finding, producing and thinking up issues turned into the

contrary, that was shortlisting papers in profusion.

I will tell you briefly about this internal history of the RAP as I have experienced it
personally and I apologize from now on for any autobiographical recalls that are bound to

occur.

This history begins in a northern Spain beach, in the town of Llanes, where I lived
and studied between 1935 and 1940 and where I used to go sometimes during summertime
in order to meet old friends. In August 1948 on the wonderful El Sablon beach Maria Jesus
de Saro, a childhood friend, introduced me her husband, Javier Conde, Political Law
Professor in Madrid. He was appointed as Director of the Iustituto de Estudios Politicos
just few months before that day, namely in May. Javier Conde had known I became
Letrado at the Consejo de Estado the year before and he asked me to meet him in his office
at the Instituto de Estudios Politicos the following September. He wanted me to collaborate
with him in the Public Administration Section of the Instituto, that he thought it was not

working well; actually, he thought it was not working at all.

Some weeks later, when we were both in Madrid, I visited him and the idea of the
Review was born then, unexpectedly. He decided to involve me in the Public
Administration Section of the Instituto in order to figure out how to raise the reputation of
the Instituto, since it was not working well according to him, as I told you before. Having
no previous idea in that particular moment I found myself proposing him about the
possibility to create a review. He was surprised by such an audacious idea but he

appreciated it, and he wondered if I would have been able to make it happening.
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In order to seek prospective partners to discuss the feasibility of the idea I asked
him some time and a certain liberty. He agreed, with a skeptical and excited, as well as

natural, gesture.

During the following months, I spent my time seeking for and meeting the people
who appeared to me to be more suitable for the role. I acted at a dual level, both between
my colleagues Letrados at the Consejo de Estado, focusing on the fellows promoted with
me and aimed by a university restlessness (José Luis Villar Palasi, Jestus Fueyo, Manuel
Alonso Olea and Ricardo Gémez Acebo), and the young scholars gathered around Prof.
Segismundo Royo-Villanova holding the chair of Administrative Law, in the recently
created School of Political and Economical Sciences (Fernando Garrido Falla, Jests
Gonzalez Pérez, Juan Gascoén Hernandez and Enrique Serrano Guirado). These people
formed the first Editorial Board of the Review. These two groups played the central role

during the first years of the Review.

The two groups I have mentioned conceived and wrote almost the whole part of
the first issues: I am talking about the pupils of Royo-Villanova whom I hold as the first
researchers in Administrative Law in the Spanish University, and the four young Letrados
at the Consejo de Estado, aimed by a similar restlessness. We were the ones who outlined
the framework of the RAP, meeting after meeting. As an example of rare generosity, we
shared our (limited) resources; from the libraries of the Consejo de Estado, of the Cortes
and of our Instituto where the old Senate library was available we searched for the
bibliographic material to feed our enthusiasm and our purpose to set a starting point for the
new Spanish Administrative Law, which was, in my opinion, iterative and not very
interesting until that moment. Then, we accomplished the task of writing the first and

exclusive issues of the Review personally and with a great deal of passion.

We were not an accredited group capable to pull together people upon to
collaborate with us on the basis of an assumed personal authority; we were only a group of
unknown young people, a part of the lowest infantry, who were personally committed to

work without hesitation and under an earlier illusion.
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One day I suggested to Conde to appoint one of the professors of the
Administrative Law Section of the Instituto as Director of the Review, but he rejected the
proposal decisively. He said he would have been the Director of the Review (since he was
the Director of the Instituto), as the person in charge of its publication, and I would have

been the Secretary in order to deal directly with him, without any mediation.

This agreement was kept with the succeeding Directors of the Instituto (it was due
to a sort of inertia as well as to the efficiency of the system) so that as a matter of fact I was
an executive Secretary who hardly got the Director of the Instituto acquainted with the next
Issues. Only in January 1987 (with the Issue n. 112) I was officially named Director of the
Review, even though I had been playing that role since the first issue together with the

whole promoting group, especially with the succeeding additional Secretaries.

That was how we began to move forward. Every issue encouraged more and more
our purpose although publishing was a sort of a miracle. The honest truth is that miracles
went from strength to strength (I am saying this without any self esteem) and two or three
years later the RAP was formed and fully established. All the professorship contests that
had been holding since 1951 made the RAP a forced step of the scientific discussions, as
well as the collaboration with it became an undeniable proof of the high value of the

scientific works.

I

The Instituto de Estudios Politicos was not a public body until the Constitutional
period, when it was transformed and bound to the Secretaria General del Movimiento.
With regard to this I have to make the point that, even later, the content of the Review has
been never limited or influenced, but always kept absolutely independent and consistent
with its objective scientific criteria that are still beaming in its pages, without even the least
contamination. I really want to stress that the whole Instituto de Estudios Politicos always
acted as an intellectual centre, never as means of indoctrination, as it is well known. It

suffices to bear in mind that Professor Manuel Garcia Pelayo contributed to the Review in
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1950, the year of its establishment, and that after the civil war a War Council demanded to

put him to death as he was Chief of Staff of the Republican Army of the Estremadura.

Only once the Movimiento influenced the RAP: in December 27" 1958, an article
was published in the Issue n. 27. It was entitled The fundamental principles of the
Movimiento Nacional and the Public Administration as it was an annotation of the same
entitled Ley Fundamental, enacted in that year. This article was not signed as it expressed
more an institutional point of view than a scientific one (I was unaware of his author, too;
the Direction of the Review received it with a publishing order) and it was issued before the
opening of the “Studies” Section of the Review, which is strictly the scientific part of the
Review. I have also to make a note that once, in 1959, an attempt to introduce political
personages in the Editorial Board was made but I blocked it off by warning that, in that
event, | would have abandoned immediately both the Board and the responsibility of the

RAP, looking for a private editor in order to ensure the continuity of the work.
111

The first issues of the RAP were drawn up virtually by the former team jointly. We
shared with each other the topics we were working or we would have be pleased to work
on, by talking together, bringing material, lending our books and by suggesting
amendments or different meaning interpretations during the editing job. A good example of
this usual way of acting can be found in the introductory note of the fairly well known
article of José Luis Villar Palasi, The industrial activity of the State in the Administrative
Law, published in the Issue n. 3. A particular interest for the foreign literature grew up
from that joint collaborative work, especially during a historic period when the Spanish
borders were virtually closed. We managed to collect foreign reviews and exchange them
with the RAP during our personal journeys abroad, which were aimed to search for brand
new bibliographic material. The consultation of those foreign reviews prevented us from a

dangerous isolation.

A remarkable joint force occurred during the publishing of some monographic

issues. Two of these obtained a great and broad acknowledgement: the Issue n. 3, that
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examined the “Public enterprises”, with the opening of Professor Manuel Garcia Pelayo,
and the Issue n. 6, that analysed “The actual issues on the Rule of Law”, a surprising topic

for the Spain in 1951.

Other special Issues meant a lot for the history of the Review: those issued to
commemorate the first one hundred Issues of the RAP and the one issued to celebrate its
fiftieth anniversary. Beside, the Issues that colleagues and friend dedicated to me in 1977
have to be noted as well as those that we have recently dedicated to the Professors

Alejandro Nieto and Ramoén Parada for their retirements.

v

The name REVISTA DE ADMINISTRACION PUBLICA instead of Derecho
Administrativo points out that, according to its promoters, its aim was to include studies
focusing not only on juridical issues of the sciences of the Public Administration: that is
what the moderate prologue to the Issue n. 1 proclaimed. This goal was not fulfilled, apart
from a few exceptions. Since the beginning we have been publishing studies focused on the
processes of administrative reform and on the organization of the Administration ruled by
law or drafted by study commissions or boards of enquiry. On the other hand, studies on the
Science of the administration or on management, according to the American meaning, were

immediately ruled out, apart from small exceptions.

At the end the partial fulfillment of the original purpose was not a piece of bad
luck but rather it has been a great fortune to me, in fact one needs only to consider the
essential heterogeneity existing between the juridical sciences and the not juridical ones
like the Science of the administration and management. And it is easy to prove that no other
well known reviews acted in a different way. The RAP was definitely sharpened as a
juridical review, even though neither the RAP nor the other juridical reviews ever
abandoned the political and organizational perspectives of the Administration intended as a
real entity. In the end the generic title of the RAP was not totally disapproved as it outlined

its own distinctive feature.
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Under this title the RAP wrote the history of the Spanish Administrative Law with
its 181 Issues published to date. A history that was shared by not only Spanish but also
foreign eminent professors, some of whom honor us as members of our Scientific Board.
Very little remains to be said except that the RAP has always been a common forum for all
the administrative law scholars. No limitations bound it throughout the course of all these
years, since the debut under the Dictatorship of General Franco and this is quite evident

from its pages.

A\

By this time the Review is 60 years old and thanks to the great initiative of
Professor Alberto Romano (good old friend, who strongly impressed us as the nephew of
Prof. Santi Romano, indisputable and admired master of Public law at the time; old and
admired friends as well are Frank Moderne and Pierre Delvolvé, who edit the “Revue
frangaise de Droit administratif” and Pierre Bon, who established a centre of French-
Spanish cooperation, several years ago), we are honored to share with the leading
European public law reviews a common place into an exceptional communication media

like the Internet.

Today with the signature of the Agreement we are symbolically raising a common
home to which, as RAP, we will give our support and our best efforts in order to keep on
with improving the Administrative Law and, as an implicit but expressed goal, to walk

towards the setting up of a Common European Public Law.

Eduardo Garcia de Enterria
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PIERRE DELVOLVE for the Revue frangaise de droit administratif

The bright initiative that has been taken by the Professors Alberto Romano and
Roberto Cavallo Perin in order to create a network, called [IUS PUBLICUM, for gathering

together the public law Reviews of various countries meets a need.

The legal systems, especially regarding the public law domain, are the subject of
studies that are peculiar to the Countries in which they take place and are developed,
mainly. Nevertheless the legal systems of other Countries are not ignored. The comparative
law is the subject of several reviews and several institutions are consecrated to it. The
analysis that are focused on specific topics can be enlightened by means of comparison
with foreign instances. The project of a reform is more often preceded by reports
contemplating different solutions on the same subject taken by other Countries; this
frequently happens in France. The more and more increased and frequent university
exchanges allow useful comparisons. Works on comparative public law have been carried

out. Therefore we are not in a cultural wasteland.

Notwithstanding it, the lack of one solution that puts systematically and
permanently together several legal works addressed to different audiences has to be noted.

Now the need is actual and the modern technology allows us to provide for it.

Whatever the uniqueness of each legal system, common ideas and solutions as
well as a true unity can be realized. The public law is defined by the State it is based on.
Certainly States can be formed in different ways and the political systems can be extremely
various. Nevertheless in the heart of the public law the essence of the State, besides its own
existence, has to be an institution that protects and rules a community in order to attend to
its common needs by powers that exceed those of individuals, regardless of the State form
and the specificities of the political system. The authority of a State and its duties cannot be
ruled by laws that are conceived to rule private relations: they both need their own law.

This is the public law. All legal systems have one.
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Its content may change from State to State. The historical traditions and the idea of
the law itself lead not only to different solutions but sometimes, even more deeply, also to a
different spirit. With regard to this it stands to reason that the Anglo-Saxon conceptions are
appreciably different from the Roman-Germanic ones and particularly from the French one.
But a confluence can be noted. This cannot be denied at the European level, both because
European law influences the content of national law—administrative law especially — and
because a European administrative law is settled, and even a European public law, as some
recent works pointed out. Beyond Europe a confluence can be noticed, too, and it appears
not as a result of the influence of supranational law, but of a common approach to issues

and solutions.

Consequently, the legal system of each country cannot be understood anymore
without referring to the systems of other countries. This happens to the public law, too, not
only in order to compare and to seek improvements, but also to have an overall vision
highlighting the strengths and revealing the unity of the concepts and of the solutions

beyond the variants.

The jurists coming from all countries are perfectly acquainted with it and they
already established a system of intellectual, personal and institutional relationships that are
meeting the needs of exchanges in such fields by their contacts, their researches, their

readings, and their writings.

We were perfectly conscious of these needs when we founded the Revue frangaise
de droit administratif, in 1984-1985. Assuming that the administrative law is its central
topic, since the beginning we wanted it to be opened to other areas of the law by dealing
with subjects related to it (administrative law and constitutional law, administrative law and
private law, administrative law and social security law, administrative law and tax law,
administrative law and European law, administrative law and international law) and by
setting a survey on compared and foreign administrative law, besides dossiers on topics
requiring analysis of different countries, if necessary. But it is still and only a choice of one

single review.

10
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It is time to go on further: the new media technologies allow an extraordinary
development of the possibilities of information and exchanges as well as the establishment

of structures gathering together various actors for a joint project.

Professors Alberto Romano and Roberto Cavallo Perin understood it perfectly by
conceiving and proposing the creation of the network IUS PUBLICUM. I have to say that
when they proposed us to join it, the Revue frangaise de droit administratif was flattered
and honoured to be identified and perceived as the review that, as for France, could be part
of the project, and we immediately agreed because the project meets our needs perfectly.
The project will grant a co-operation that will systematically get many people acquainted
with information and with reflections on the condition and on the development of the public

law. It will be at the same time a rich and essential basis for the knowledge of such a law.

At the same time, the project is sufficiently flexible to leave each review its
autonomy; but through the contribution of each review to the network IUS PUBLICUM, it
will give to users information and an evaluation with a very broad nature at least, if not a

universal one.

This is undoubtedly only the beginning . We could schedule periodic meetings on

the major topics. Our project will have to be further developed.

As it is already, it is a kind of act of faith, not only in the realization of a legal
community among actors and authors of public law, but in the existence and in the

development of this area of law that is an essential component of the Rule of Law.

Pierre Delvolvé

11
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ANDREW LE SUEUR and RICHARD CORNES for Public Law

Thank you for the invitation to participate in this network of leading European

public and administrative law journals.

I am Richard Cornes, the International Survey Editor of the journal Public Law
here today to represent the journal. The journal is honoured to be invited to participate in
the Tus Publicum network and the editorial team looks forward to collaborating with

colleagues in the coming years.

In its 55 years of operation, Public Law has been led by five editors: Professor
John Griffith of the LSE (1956-1981); Professor Graham Zellick of Queen Mary,
University of London (1981-86); Professor Tony Bradley of Edinburgh University (1986-
92); Professor Dawn Oliver of UCL (1993-2002); and currently by Professor Andrew Le

Sueur of Queen Mary, University of London.

The editor is supported by a committee of distinguished public lawyers. They are
academics, practitioners, and parliamentarians: Sir Louis Blom-Cooper QC, Professor Paul
Craig QC (Oxford University), Professor Terrence Daintith (University of London,
emeritus), Professor Gavin Drewry (Royal Holloway), Professor Evelyn Ellis
(Birmingham, emeritus), M. Roger Errera (as a former member of the Conseil d’Etat, the
only judge to serve on the committee), Lord Lester of Herne Hill QC, Mr Clive Lewis QC,
Professor Aileen McColgan (Kings College, London), Professor Gillian Morris (Warwick),
Professor Colin Munro (Edinburgh), Professor Danny Nicol (Westminster), Lord Pannick
QC, Professor Adam Tomkins (Glasgow), Professor Maurice Sunkin (Essex), Mr Jo Eric
Khushal Murkens (of the LSE), Mr Mario Mendez (of Queen Mary, University of London),
Kyela Leakey (also of Queen Mary), and myself.

The journal is published four times a year, both in print and on-line through
Westlaw. Our subscribers are divided almost equally between those based in the United

Kingdom and those in other jurisdictions. Within the EU, our largest readership is in Italy,

12
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followed by Spain and Germany. We also have many readers in Canada, Australia, New

Zealand, Hong Kong and the USA.

Writing in 1956, in the inaugural edition, its first editor, Professor Griffith
identified the purpose of Public Law as being to:

“provide a place where the related problems of law and government can be
examined and discussed. It will, we believe, be relevant and useful and by focusing
attention on the relationship between the State and the individual be of interest to lawyers,
officials and all those concerned, professionally or otherwise, with the process of

government and the administration of law”.

And the journal’s mission statement is, “to publish scholarly articles, reviews and
surveys that analyse and comment upon leading issues of constitutional and administrative
law in the United Kingdom and abroad (especially in Europe, USA and the

Commonwealth).”

Since its launch, the journal has attempted to fulfill these goals. It is, however,
more than a forum for purely academic debate and analysis (though that is important); the
journal has also carved out a distinctive role in enabling senior members of the judiciary
and lawyers in private practice and within government to write about matters of public
interest. This has been especially true in relation to the major reforms introduced to the
United Kingdom notably the incorporation of Convention rights by the Human Rights Act
1998, devolution of executive and legislative powers to the three smaller parts of the UK
(Scotland, Wales, and Northern Ireland) and, a generation earlier, the UK’s accession to

what we now know as the European Union.

The journal plays a role in the development of case law, a vital process in a
common law jurisdiction. There is two-way traffic: judgments provide the raw material for
academic analysis and commentary in the journal; and that analysis and commentary in turn
is referred to judgments of courts. References to articles published in Public Law can be

found in court judgments throughout the United Kingdom and other common law systems.

13
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Public Law has always sought to be an outward looking publication. And as the
constitution and legal systems of the United Kingdom have become increasingly
‘Europeanised’, and “globalised” the journal has evolved. Every issue of Public Law now
carries some commentary on aspects of European Union law, the European Convention on

Human Rights, or developments in the national legal systems of European jurisdictions.

Looking beyond Europe, since 2008 Public Law has contained also an
International Survey, building on the work of Roger Errera, who for many years provided
reports on decisions of the Conseil d’Etat. The International Survey goes wider though and,
supported by leading academics from around the world, reports on public law matters from
both common law and civilian systems — the latest edition including commentaries from:

Argentina, France, Israel, Italy, and New Zealand.

Participation in the Ius Publicum network fits well with these developments.
Uniquely, of-course, among the founding members of the Ius Publicum network, we do
remain part of the family of common law legal systems and we regularly publish work
relating to the constitutional and administrative law of other nations of the British

Commonwealth, especially in recent years Australia and New Zealand.

We hope that, as a British-based journal, we will be able to make a distinctive
contribution to the Ius Publicum network and enable users of the website to understand
more fully the contribution of the common law to the field of European public and

administrative law.

Andrew Le Sueur and Richard Cornes

14
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MATTHIAS RUFFERT and KATJA FREY for Die Verwaltung

It is a great pleasure for me to see that “Die Verwaltung” is the German quarterly
administrative law journal to take part in the network fus Publicum. First of all, on behalf of
all co-editors and also on behalf of our publisher, Dr. Simon of Duncker und Humblot,

Berlin, I want to express my gratitude for that occasion.

If we want to have a closer look at the intentions we could follow within the
network, it is most useful to consider the character and purpose of “Die Verwaltung” which

I would like to sketch as a journal rooted in tradition and open for modern developments.

Rooted in tradition: The journal was founded in 1968 by no-one else and no-one
less but Ernst Forsthoff, who edited it until his death in 1974. We all allude a certain line of
tradition to this name, but we also have to be aware that it was already in Forsthoff’s time
that the journal was open from the law strictly speaking to administrative science, or, as it

was called at that time in Germany, Verwaltungslehre.

Open for modern developments: The journal has always adhered to this
interdisciplinary tradition, and this alignment was supposed to open it up towards European
developments within the emerging ius publicum europaeum. Whoever is interested in
German administrative law will find — alongside articles on current topics — in-depth
overviews about the case-law in a certain administrative legal field that are elaborated by a
team chosen from leading scholars including professors (and sometimes practitioners) from
outside the board of editors. The journal intends to review all relevant publications in
administrative law scholarship in Germany. If we take a closer look at the last few years,
the number of books reviewed from other European countries is continually rising. There
are also more and more short articles by (sometimes young) scholars from outside

Germany.

You may be aware that there is a great discussion in Germany about the reform,

transformation or modernisation of administrative law, and the acting President of the

15
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Bundesverfassungsgericht, Professor Dr. Andreas VofBkuhle, even went so far as to
proclaim the era of a “New Administrative Law”. Whether one shares this view or not, we
are all aware of profound changes that administrative legal scholarship is undergoing at
present. We are the more convinced that the project of adapting administrative law to the
needs of our time needs strong and continuous comparative efforts. Members of our
editorial board are chairing or participating in multi- or binational European research
groups. Comparative analyses are routinely integrated in our work. We have a strong
interest in reinforcing this method in our subject, so we will try our best from our side to

make the network fus Publicum a success.

Matthias Ruffert and Katja Frey

16
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ALBERTO ROMANO and ROBERTO CAVALLO PERIN for Diritto Amministrativo

1. Diritto Amministrativo (a quarterly review) was founded in 1993 by a
group of academics, experts on the subject, some involved in PhD programs in the sector.
Its origin within the university defines the nature of the review: a place for publication of
the findings of research projects, studies and reflections, starting from the academics who
set the tone with their higher prestige. One of its aims is to continue offering younger
scholars an opportunity to introduce their work to the scientific community and publish
their first studies, especially with regard to those who show brilliant research skills. We

derive the utmost satisfaction when those skills are confirmed by the awarding of a chair.

The scholars who write for Diritto amministrativo are very knowledgeable about
the developments of positive law, but their main role is to attempt to systematize case-law —
above all whenever it is creative — and the legislation, particularly that of the last decades,

which grew exponentially without being able to meet more than short-term needs.

In recent years, we wanted to revitalize the role of jurisprudence, most of all in the
public law domain, and restore the importance of institutional culture. We are firmly
convinced that assessment of the frequent amendments to legislation should follow
evolutionary paths and that the continuous reconstruction of the legal system should
develop without severing every link with a traditional doctrine which should be updated

rather than abandoned.

Interpretation of legal provisions is the first step, an essential one, of course, for
the knowledge of the systems of which they are part: first of all the national legal system to
which they belong, but more and more with regard to relations with other national,
supranational and international legal systems, because of the closer and closer links recently

established in Europe as well as across the world.

17
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Reference is made to the major innovating factor of the European national legal
systems of the last years: the gradual formation of European law and its influence on and

penetration of every national legal system.

2. The editors of Diritto amministrativo thus felt the need, at this time, of the
agreement that we are about to underwrite jointly with Reviews coming mainly - but not
exclusively - with the future in mind, from other European countries towards which we

feel we have greater cultural affinities.

In the last decades of the 20" century, the Italian public law culture in general, and
the administrative law domain in particular, was strongly linked to other national cultures,
most of all French and German. The evidence of those links was the structure of the First
Complete Treatise of Italian Administrative Law (Primo Trattato Completo di Diritto
Amministrativo italiano), edited by V. E. Orlando in which the finest scholars of that period

took part and featuring a careful, accurate comparison with other European cultures

After the First World War there was a withdrawal into national experience, not
limited to Italy. In the last decades, not only in Europe, the international spread of ideas and
the relative doctrines and schools of thought has grown strongly, due to the rapid
development of social and economic factors that work equally in groups of countries that
share similar political systems with public laws and the relative culture moving closer and

closer.

The interest in comparison is mainly grounded on the assumption that the
differences among the national legal systems to be compared will provide useful tools to
better define one’s own identity. More recently, such interest seems to focus on what those
national legal systems have in common, even on the converging elements of the European
and of the Western legal cultures, to compare with Eastern countries and their different

cultures.

18
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The convergence of cultures in the long evolution through the centuries can be
represented also as a return to the strength of the origins, which aims to continue under the
banner of that symbol of cultural unity expressed by the jus publicum europeum from
which, not coincidentally, our cultural network draws its name, in order to first connect and

then bring our reviews scientifically closer.

The most advanced technology and excellent design we enjoy should not steal the
light from the cultural project we wanted to define in this brief paper, first of all following
the best tradition that moves from the past in order to innovate also with regard to the
shaping of relations among scholars. We wanted to establish an institutional relationship
among scientific communities that can be improved by strengthening our old personal
relationships more and more, through stable connections among our reviews. lus-publicum
is meant to be a tool for legal science within the public and administrative law domains, a
tool able to spread the findings of our scientific communities’ research, thus promoting a

useful comparison among different schools of thought.

If it started as an initiative of — let us say — senior academics, it undoubtedly was
seen as a venue for our young scholars who we wanted to see grow together since they are
destined to be the protagonists of a new scientific community that, with its origins in
European and then Western culture, should be able to select the most useful innovations in

order to revitalize those legal systems that are still essential benchmarks.

We know we share their roots, since they characterize us as regards other
important cultural traditions that, across the world, were able to bring their relative nations
to challenge world leadership. Young scholars, valorised in this way, will have to take up
the challenge, rebuilding the two levels and the two functions that, as we said, define our

way of understanding public and administrative law.

Alberto Romano and Roberto Cavallo Perin
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1. CONSTITUTIONAL LAW

1.1 Environmental protection as a constitutional principle

German environmental law is strongly influenced by constitutional law. According
to art. 20a of the German Federal Constitution environmental protection is a fundamental
aim of state policy. All governmental and decentralized public bodies are legally bound to
this constitutional guideline. However, Parliament has many possibilities to influence
environmental policy. There is also no fundamental right to environmental protection which
could be claimed before the courts. Neither the fundamental rights to the integrity of the
person nor to property ensure a right to a healthy natural environment. Nevertheless art. 20a
of the German Federal Constitution has an impact on statutory interpretation and serves as a
substantial reason to justify limitations of fundamental rights, e.g. the right to property, the
right to pursue an occupation, the freedom to conduct a business, the freedom of religion

and the freedom of the arts and sciences.

1.2 Legislative competences

The German Federal Constitution divides legislative competences concerning
environmental protection between the federal level (the Federal Republic) and the regional
level (“Lander”). Since 2006, when an important reform of German federalism was
enforced, all important areas of environmental law are attributed to the legislative power of
the Federal Republic: air quality management, waste management, noise abatement, spatial
planning, nature conservation, water pollution prevention, soil protection, hunting and coast

protection.

In respect to spatial planning, nature conservation, water pollution prevention and
hunting the “Lander” may deviate from federal legislation (Abweichungsgesetzgebung).

Traditionally, federal law has priority over regional law. The recently introduced “deviating
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legislation” changes that customary rule. From now on the lex-posterior-rule prevails in the
branches of environmental law mentioned above and legislation of the “Lénder” is not
bound to the federal statutes any more. Nevertheless they have to observe federal

constitutional law and EU-law.

Legal transparency however is disturbed by some derogations of the lex-posterior-
rule. The “Lénder” have no right to alter the fundamental principles of nature conservation,
protection of species law, sea protection law, parts of the water pollution prevention law
related to substances and installations as well as hunting licensing law. Severe problems of
definition between federal and regional competences may arise in the future. Time will

show how the German Constitutional Court will deal with these problems.

2.STATUTORY LAW

2.1 Federal laws

2.1.1 Material environmental law

2.1.1.1 Basics

All important subjects of environmental law are put down in federal laws. Most of
these statutes were reviewed in the past few years, notably the Federal Immission Control
Act (2002), the Federal Act on Nature Conservation and Landscape Management (2010),
the Water Ressources Act (2010), the Closed Substance Cycle and Waste Management Act
(in revision at present, entry into force of the new Closed Substance Cycle Act in 2011), the
Town and Country Planning Act (2008), the Federal Soil Conservation Act (1998), the
Federal Hunting Act (1976), the Animal Protection Act (2006) and the Gene Technology
Act (1993). However, the attempt to create a complete Environmental Code including all

specific statutes failed once again in 2008 due to political reasons. The separation of
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German environmental law into many specialized statutes will thus be maintained in near

future.

There has been a fast development of Environmental energy law in the past years.
The Renewable Energy Sources Act (2004/2009) and the Act on the Promotion of
Renewable Energies in the Heat Sector (2008) are the main regulations. The cross-section
issue of environmental energy law concerns all other parts of environmental law. Primarily
environmental energy law comprises the support of renewable energy sources through
financial incentives. Main goal is to combat climate change. In Germany the most
important renewable energy sources are wind power stations, biogas plants, solar
equipments and in some regions hydroelectric power stations. Parallel to this development
nuclear energy is to be abandoned step by step until 2024. This date was delayed
meanwhile until approximately 2040. But the discussion on this subject is still in progress,
especially after the incidents in the nuclear power plants in Japan which were damaged by
the earthquake in the month of march 2011. Emission trading and energy-saving measures
as well as compulsory connection and use in local government are other relevant branches

of environmental energy law.

2.1.1.2 Activities and installations subjects to approval

A characteristic of German environmental law are the various types of approvals,
licences and permissions to be issued. Besides building law procedures there are different
kinds of authorisations allowing either to operate an installation, to put up a waste disposal
site, to use a stretch of water, to intervene in nature and landscape or to release and sell
genetically modified organisms. The attempt to combine all permission types into an
integrated project approval (procedure) has not succeeded up to now. Therefore permission
procedures and substantial conditions result from the corresponding special statute. Neither
may for instance an air polluting factory cause harmful impact on environment nor may the

use of water stretches be dangerous to water quality.
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2.1.1.3 Legal duties of individuals and enterprises

Both individuals and enterprises are subject to many duties concerning
environmental protection. Public authorities are empowered to impose appropriate
measures. Anybody running an installation has to avoid deterioration of water quality and
air pollution. Waste has to be disposed according to specific rules, depending on whether a
substance or object fulfils the definition of waste for recovery or waste for disposal.
Consequently the respective waste has to be recycled or to be left to the waste disposal
authority. Contaminated soil must be cleaned up. Particular legal regulations authorize

public authorities to enforce these obligations.

In addition to this and corresponding to the polluter pays principle responsible
people have to pay damages according to the Environmental Liability Act (1990) and the
Environmental Damage Act (2007). The burden of proof has been reduced, liability
regardless of fault has been agreed upon and damages on biodiversity have to be
compensated. At last the administrative rules are completed by fiscal incentives and penalty

taxes, the most famous example being the eco-tax on mineral oil and electricity.

2.1.1.4 Planning instruments

Apart from compulsory means German environmental law also contains several
planning instruments to conceive regional development planning, national parks, nature
reserves, water protection areas and waste management plans. As an important element of
town and country planning development plans for local real estate take place on a local

level. They have to incorporate all environmental and ecological concerns.

Copyleft - lus Publicum



NETWORK REVIEW

whawils-publicum.com

The creation of nature reserves is of utmost importance for the implementation of
European environmental law. This especially applies to the Directive on the conservation of
natural habitats and of wild fauna and flora as well as to the Directive on the conservation
of wild birds. After the composition of the coherent European ecological network (natura
2000) by the European Commission and the member states, German authorities implement
a system of nature reserves. Due to this many legal conflicts may arise in the future because

of land-owners fearing severe restrictions.

2.1.2 Procedural environmental law

The idea of procedural justice gained much terrain in German administrative law
over the last years. The evolving procedural approach can be recognized first of all in
environmental law. The most important step in this context was the promulgation of the
Environmental Impact Assessment Act (1990). According to this act an environmental
impact assessment must take place before projects evoking major effects on environment
can be authorized. Public authorities dealing with an application for a corresponding project
have to consider the results of the assessment as soon as possible. The Strategic
Environmental Assessment is also to be mentioned regarding specific planning decisions.
Other procedural regulations are the Environmental Audit Act (2002), the Environmental

Information Act (2004) and the Environment Legal Remedies Act (2006).

The Environmental Information Act guarantees a right of free access to
information concerning environment which is held by or for public authorities. Anybody
may exercise this right without further authorisation. Limited exceptions are provided by

law regarding public or private interests.
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The Environment Legal Remedies Act authorizes environmental associations to
appeal against certain administrative decisions regarding projects with presumed harmful
impact on environment. This is a privileging exception to Section 42 § 2 of the Code of
Administrative Court Procedure which states that an action is only appealable if the
plaintiff claims a violation of his own rights. However the action can only be successful if
the administrative decision is also an infringement of a regulation conferring rights to
individuals. This conception is the item of a preliminary ruling procedure before the Court
of Justice of the European Union (case C-115/09) at present. Advocate General Sharpston”s
opinion is unequivocal: the German regulation violates the Public Participation Directive

(2003/35/EC).

2.2 Law of the “Linder”

The significance of the environmental law of the “Linder” has perceptibly
increased since the federalism reform has taken effect in 2006. This is for two reasons: The
“Léander” have a substantial deviating legislative competence for environmental law at first.
Secondly Federal legislation often uses opening clauses in favour of the “Lénder” even
though the Federal Republic has exclusive competences in some spheres. Several “Linder”
already enacted specific provisions on nature conservation, water pollution prevention and
hunting deviating from the federal model. It is therefore necessary to examine case by case

whether the federal or the regional statute is applicable.

2.3 Administrative competences

Although environmental legislation mainly occurs on the federal level the
“Léander” have the competence of the administration according to the Federal Constitution.
They determine the responsible authority and the details of administrative procedure
autonomously. Regional authorities are subject to little legal supervision by the Federal

Republic while exercising environmental law. Control is consequently limited to questions
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of lawfulness, not covering discretionary decisions. Nuclear Energy Law is an exception.

Federal authorities have a discretionary power including the power to intervene.

3. EUROPEANISATION OF GERMAN ENVIRONMENTAL LAW

German environmental law is strongly influenced by European environmental law,
e.g. implementation of Air Quality Maintenance Plans, creation of nature reserves in order
to complete the natura 2000 network, definitions of waste, waste for disposal and waste for
recovery, conditions for releasing into environment and placing on the market genetically
modified organisms as well as requirements concerning protection of species trace back to
European Directives or Regulations. Moreover, the entire environmental procedure law
originates from EU-directives. The same applies to environmental liability. The
Europeanisation of German environmental law therefore stands symbolically for the

Europeanisation of German administrative law as a whole.

4. CONCLUSIONS

German environmental law is in a process of consolidation after the important
federalism reform in 2006, as seen from internal perspective. The federal statutes are in
good shape altogether. Concerning environmental law the federalism reform was
successful. The failure of the Environmental Code as a prestige project of legal science
does not affect the practicability of environmental law in Germany. It remains interesting to
observe whether and to what extent the trend of re-federalisation will continue in the future.
In any case, the first experiences with greater freedom for the “Linder” can be said to be
positive ones. The formerly expressed concerns in this respect, such as a pretended
depreciation of environmental protection did not come true. There is no race to the bottom,
but soft competition between the “Linder”. They are able to take into account the
geographical and biological peculiarities of the single regions, even better than the federal

legislator.
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5. FORECAST

Transposition of European law remains the essential problem of German
environmental law. Various directives authorize both individuals and associations to
exercise procedural rights. The enforcement of those rights causes additional difficulties.
The narrow interpretation of regulations about Air Quality Maintenance Plans by German
jurisdiction, which had to be rectified by the Court of Justice in case C-237/07 is a recent
example. The above mentioned Environmental Legal Remedies Act is another conflict
between German environmental law and EU law. Problems in both cases arise from the
conception of subjective rights in German administrative law, which has to be extended
according to EU-directives. Some provisions of German procedural law about healing and
irrelevance of formal irregularities in the administrative procedure are able to compromise
effectiveness of EU-law at last. Therefore, application has to be suspended in the realm of

implementing EU-law.
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1. MAIN LEGISLATIVE NOVELTIES

1.1 Order 143/2010 of the Ministry of the Environment, and Rural and Marine
Affairs, of 25 January, on the establishment of an Integral Management Plan for the

conservation of fishery resources in the Mediterranean

The main aim of this Order is to establish an Integral Management Plan deemed to
regularize the fishing activities in the Spanish Mediterranean area, such as trawling, purse
seine fishing, fixed and small fishing equipments and longline fisheries, as to preserve and
improve fishery resources. The Plan will be applied until the 31 of December 2012, with
the possibility to be prolonged.

The described regulation has the meaning to preserve some concrete species. As the
Order’s “Statement of Motives” declares, “several scientific reports have confirmed the
worrying situation of these fishing species, and taking into consideration their commercial

value, it is a fact that the Mediterranean fisheries, in a medium term, are in a grate danger”.

The regulatory actions contained in this Plan concern Spanish flag vessels that aspire to
carry out fishery activities in the Mediterranean area. Some of those actions refer to: (i) the
establishment of temporary restrains regarding longline fisheries; (ii) the total prohibition
of the bottom trawl fisheries beyond 1000 metres, in all the exterior waters of Spanish
Mediterranean coastline; (iii) the total prohibition of trawling activities, dredges and seines,
over the layer of some protected marine species; (iv) the total prohibition of trawling
activities in marine areas marked by concrete coordinates; (v) restrain the total amount of

Spanish vessels daily catch when purse seine fishing activities are being carried out.

1.2. Law 8/2010, of 31 March, on the establishment of the disciplinary
regulatory framework foreseen in the UE Regulations on registering, evaluating,
authorising and placing restrictions on chemical substances and mixtures
(REACH) and on classification, packaging and labelling of chemicals and their
mixtures (CLP) that modifies it

Copyleft - lus Publicum



NETVWORK REVIEW

wwwis-publicum.com

The aim of this Law is to establish the disciplinary regulatory framework applicable in case
of infringement of the abovementioned UE Regulations (1907/2006 and 1272/2008,
respectively), according to their own provisions (as they demand to the Member States to
adopt “effective, proportionate and dissuasive” sanctions in case of infringement of their

stipulations).

The Law regularizes infringements and sanctions, and establishes the basic legal framework
to be applied to the responsible subjects, prescriptive right, concurrency of sanctions,
provisional measures and damage reparation and indemnification actions (in case of
environmental damages, the reparation process is the established upon the Law 26/2007, of

23 October, on Environmental Responsibility).

The Law recognizes the environmental legislative powers attributed to the Autonomous
Communities regarding monitoring, inspection and control actions to be carried out in their
own territories, as to guarantee the due accomplishment of the stipulations contained in the
both UE Regulations, as well as to produce complementary regional legislation, to
establish, if needed, additional protection legislation (because the Constitutional Court has
allowed to the Autonomous Communities to establish a more restrictive sanctions in case of
infringements) and to exercise their legislative authority as to impose sanctions (the
competence for that will correspond to the regional competent entity in which territory the
infringement took place; if the infringement is committed in more than one Autonomous
Communities, the competence will correspond to the one that has observed the

infringement first).

An interesting observation is the fact that besides the traditional classification between
serious, major and minor infringements (the sanctions may ascend to 1.200.000 Euros, by
the way), the Law classifies the sanctions upon their nature, depending if they are related to
chemical substances or their mixtures. As for the rest, is being maintained the traditional
proceeding of temporally (not exceeding a five years period of time), total or partial,
closure of the responsible plants or the faculty of the competent entities to publically

publish the definitive sanctions, the concurrent facts and the identity of the offender (s).
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Stands out the preventive purpose of the Law, materialized by the faculty of the
Administration to adopt provisional measures before the judicial procedure, and to
subsidiary execute the preventive and corrective measures, at the expense of the responsible
subject, when an imminent danger or already occurred damaged have been produced, if the

subject itself is not willing to act properly or its actions are not sufficient.

1.3. Law 6/2010, of 24 March, regarding the modification of the Law on

Environmental Impact Assessment of projects

This partial modification of the consolidated version of the Law on Environmental
Evaluation of Projects (known as TRLEIA) is foreseen with the purpose to simplify and
speed up the existent bureaucratic procedure, which was delaying excessively the beginning
of the activities, as well as to adapt its provisions upon the Law 17/2009, of 23 November,
on free access to and exercise of service activities (known as “Umbrella Law”, in order to
carry out a proper transposition of the Services Directive). The main novelties of this Law

are the next ones:

1. The new regulatory framework specifies the actions to be implemented upon an
Environmental Impact Assessment procedure (EIA in Spanish), composed by three phases:
Phase 1: determination of the Study’s on Environmental Impact achievements (the project
promoter makes a formal requirement to the competent environmental body and this one
determines the achievements of the Study); Phase 2: Study on Environmental Impact (the
Study, its submission to public information and consultations); Phase 3: Declaration on

Environmental Impact (DIA in Spanish), granted by the competent environmental body.

2.The duration of EIAs, competence of the Central Administration, is considerable reduced:
(i) all the actions to be implemented during the Phase 2 can not exceed the time limit of 18
months, considered from the day when the project promoter receives the formal notification
on the Study’s on Environmental Impact achievements; (ii) the transfer of the file to the
competent environmental body will have to be done in the same period of time, and once

received, the body in charge will have a 3 month term for the granting of the Declaration on
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Environmental Impact. This way, the total duration of the procedure is of 21 months; half

as much the previous duration, of 43 months.

3.If in a maximum of 18 months term, considered from the day when the project promoter
receives the formal notification on the Study’s on Environmental Impact achievements, the
competent environmental body did not receive from the prior competent body the Study on
Environmental Impact, neither the technical documentation of the project nor the public
opinion results, the file will be closed (which implies the need to reopen from the beginning
the entire process of the EIA; this kind of legal solution is already foreseen in the TRLEIA,

as to surpass the deadlines imposed by the Autonomous Communities).

To avoid that kind of legal unfair lapses, “when the delay is exclusively or partially
attributable to the Administration, the competent environmental body will have to decide,
by means of a reasoned decision, ex officio or at the request of the prior competent body, if
there is a need to close the file or it is possible merely extend the deadline, to a maximum
month term”. This is a manner to protect a diligent project promoter, avoiding the definitive

closure of the file when the delay is not his fault.

4. The Law was adapted to the provisions contained in the “Umbrella Law”, in order to
carry out a proper transposition of the Services Directive. This way, it introduces the
obligation to submit a statement of responsibilities or a previous communication as to
access to an activity or its development procedure and, eventually, the granting of the EIA;
the statement of responsibilities or the previous communication can not be submitted until
the EIA is not carried out, and, in any case, the need to provide the accrediting
documentation. The Law also declares that the statement of responsibilities or the previous
communication won’t have any legal validity or efficiency if their content is not according

with the DIA.

The need to obtain a statement of responsibilities or a previous communication, once the
project has been submitted to the EIA, implies two important consequences: (i) the need to
redefine the status of the “prior competent body”, which will assume powers regarding the

granting of the EIA; it will be “a Central Administration, regional or local body in charge
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empowered with enough competences to authorize, adopt or control the promoter’s activity
upon the statements of responsibilities or previous communications, submitted to an
environmental impact assessment procedure”; (ii) a subsequent consequence not foreseen
by the Law, but obvious enough to be announced: the need to revise the jurisprudence that
considers the Declaration on Environmental Impact as a mere preparatory act, and, there
for, not able to be appealed by itself, but only once the authorization is granted. So, when
the project will only require a previous communication or a statement of responsibilities,
the granting of the DIA will imply the ending of the proceeding and, consequently, the
possibility to apply its results directly.

5. It is established the need to identify the author(s) of the Study on Environmental Impact
or of the required documentation regarding those types of projects contained in the Annexe
IT and for those ones that, without being included in the Annexe I, may affect directly or
indirectly the spaces of the “Nature Network 2000” (known as “Red Natura 2010”). Even
so, the Law did not consider necessary to demand from the subscriber of those documents
to posses a high professional education or a sufficient capacity and experience in the field,
as have already done some other Autonomous Communities (Castilla and Ledn, Castilla la

Mancha and the Balearic Islands).

1.4. Royal Decree 367/2010, of 26 March, on the modification of several
environmental regulations for their adaptation to the Law 17/2009, on firee
access to and exercise of service activities, and the Law 25/2009, on modification
of several laws for their adaptation to the Law on free access to and exercise of

service activities

The purpose of this Law is to complement the transposition into the national legislation of
the UE Services Directive, regarding environmental activities. To that end, several
regulations have been modified (on prevention and integral control of contamination
matters, air quality, waters, coasts, natural environment and genetically modified
organisms), as to their adaptation to the prescriptions contained in the referred UE Directive
and its transposition laws, deemed to achieve an easier proceeding scheme; to introduce the

publicity, impartiality, transparency and competitive concurrency principles into the service
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activities; and the substitution in some cases of the authorizations by statements of

responsibilities or previous communications.

1.5. Law 13/2010, of 5 July, modifying the Law 1/2005, of 9 March, on
regulatory framework of greenhouse gases emissions trading, as to improve it

and extend it to aviation activities

As the title itself indicates, the purpose of this Law is to modify the Law 1/2005,
transposing into the national legislation the modifications introduced by the recent two UE
Directives, after revising the UE Directive 2003/87/CE, on the communitarian greenhouse
gases emissions trading system (UE Directive 2008/101/CE, which includes the emissions
produced by aviation activities into the trading system, and the UE Directive 2009/29/CE,
which carries out a profound revision of that system). This legislative initiative is due to the
gained experience upon all these years (to be more specific, from the 1% of January 2005,

when the greenhouse gases emissions trading system began).

The main novelty of it consists in the fact that, from 2013 to 2020, the allocation of
emission rights will be realized by means of auction sales. The ambition of the legislative
power was to offer a real and effective opportunity to the small and medium companies a
“full, fair and equitable” access to the emissions trading market, avoiding this way the
production of “undesirable distributional effects”, as the ones occurred in the electricity
sector. The Climate Change Secretary of State will be the responsible body in charge to

publish a detailed report, after each auction sale, including the price of each auction period.

Nevertheless, the Law foresees a transitional free allocation period of emission rights until

2020, beneficing those sector/subsectors exposed to a considerable risk of carbon leakage',

! Those ones for whom the appliance of the greenhouse gases emissions trading system
may cause an increase of emissions produced in third countries that haven’t imposed in
their industries similar reduction obligations.
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and also the urban heating and high-efficiency cogeneration systems. In general terms, are
excluded from this free allocation system the producers of electricity, the capture facilities,

the pipelines for transport and storage emplacements for carbon dioxide.

As for the new entrants, a 5% of the total communitarian amount of emission rights has
been reserved for them, for the period 2013 — 2020. The rules on the free allocation system
to be applied to new entrants will be established upon future communitarian regulations
and, if necessary, national regulations implementing this Law (please bear in mind that it is
completely prohibited the free allocation of emission rights to new entrants that produce
electricity). In case that some of the reserved emission rights would remain undelivered,

they would be auctioned as regular ones.

Because of the disappearing from 2013 of the National Allocation Plans (the European
Commission will be the body enabled to calculate and publish the amount of emission
rights to be conceded to each Member State), has been introduced a new concept, the one of

trading period, who’s duration was established in a 8 years period of time.

The allocation system is introduced by means of the Cabinet of Ministers” agreement and
creates the legal figure of automatic lapsing of emission rights, in case that those rights

wont be used during their trading period (or emission production).

Upon this Law, transposing the UE Directive 2008/101/CE, the aviation sector is being
introduced in the communitarian greenhouse gases emissions trading system. The Law
regulates all the aspects applicable to the greenhouse gases emissions trading system in the
aviation sector, some of them different from the general trading system (for example, the
non existence of the emission authorization legal figure, replaced by monitoring plans). The
Law previews that from the 1% of January 2013, the 15% of the total amount of emissions

rights will be auctioned in benefice of the aviation sector.

Another important matter is the relative to the Annex I of the Law (where have been
included the aviation activities), which regulates the applicable regime, but also
incorporates into the greenhouse gases emissions trading system all the new industrial

sectors contained in the UE Directive 2009/29/CE, such as the petrochemical, ammonia and
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aluminium sectors. The regulatory framework is extended also to other two greenhouse
gases kinds, easily measured and monitored with sufficient precision (nitrous oxide
emissions produced by some chemical mixtures and perfluorocarbons emissions produced

by the aluminium sector).

Last but not least is the content of the Fifth Additional Provision of the Law, including the
possibility to grant emission rights or credits to projects located in national territory not

submitted to the greenhouse gases emissions trading system.

1.6. Royal Decree 943/2010, of 23 July, which modifies the Royal Decree
106/2008, of I'' February', on batteries and accumulators and the environmental

management of their waste

The importance of this Decree is the possibility given to the producers of batteries and
portable accumulators generating hazardous waste, as to comply with their legal obligation,
to collect and duly manage the generated waste not only, as so far, by the means of (i) a
deposit and return system or (ii) an integral management system, but also using a (iii)
public management system; this last option, of new creation, extends considerable the legal

options to be applied by the producers of batteries and portable accumulators.

1.7. Law 40/2010, of 29 December, on geological storage of carbon

dioxide

This Law has the meaning to introduce in the national legislation the provisions established
upon the UE Directive 2009/31/CE. The legislative strategy is to capture, transport to
specific emplacements by means of tubes or tanks and, finally, inject into an adequate
underground geological structure the carbon produced by industrial activities, in order to

achieve its permanent storage.

The two administrative tools designed by the new regulatory framework of CO, are the
investigation license and the storage concession, granted both of them by the Ministry of

Industry, Tourism and Commerce, previous favourable reports from the Ministry of the
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Environment, and Rural and Marine Affairs and the competent Autonomous Community

where the storage emplacement is located.

The investigation license is granted as to determine the storage capacity of a land, allowing
to its owner to investigate for a period of time of 6 years (extendible to 3 more). The
Geological and Mining Institute has already designed a map including the CO, storage
areas, for more than 20.000 millions tones (20 Gt). And as regards the storage concession,
this one will offer to its owner the possibility to storage the gas for a 30 years period of

time, extendible for two more consecutive periods of 10 years.

Both of them may be transmitted, having obtained previously the authorization from the
Ministry of Industry, Tourism and Commerce. After the definitive closure of the activity,
the Central Administration will assume the ownership and control of the storage

emplacement, as well as the responsibility charge.

Regarding the transportation of the CO,, it will be the Ministry of Industry, Tourism and
Commerce the competent body who will adopt in the future an appropriate regulatory

framework.

The Law also establishes a hard disciplinary regime, composed by sanctions from 500.000

Euros (minor infringements) to 5.000.000 Euros (serious infringements).

1.8. Law 41/2010, of 29 December, on protection of marine environment

This Law has transposed to the national legislation the UE Directive 2008/56/CE, of 17
June 2008, establishing a regulatory framework in the filed of the communitarian marine
environmental policy (Marine Strategy Framework Directive). This Law will be applicable
to the territorial sea, to the Atlantic and Cantabrian exclusive economic zones, to the
Mediterranean fisheries protection zone and to the continental platform (that’s: all the
marine waters, including the seabed, subsoil and natural resources). The Law also regulates
the waste poured by Spanish ships and aircrafts into the marine waters, the incineration

activities carried out in the see area and the collocation of equipments upon the see grand.
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The administrative tool to be applied is the "marine strategies”, containing rules regarding
the protection and preservation of the marine environment, the prevention and reduction of
waste, and also the preservation of the biodiversity. The Ministry of the Environment, and
Rural and Marine Affairs will define for each marine coastal demarcation, previously
consulting the Autonomous Communities, the characteristics of a good environmental
status, elaborating afterwards a Measures Programme (for a 6 years period of time), as to

achieve or maintain a good environmental status of the national waters.

Regarding the waste poured by Spanish ships and aircrafts into the marine waters, it will be

regulated upon specific applicable legislation and other regional agreements, if any.

And as to the legal responsibilities for environmental damages caused to the marine
environment, the applicable framework is the Law 26/2007, of 23 October, on

Environmental Responsibility.

2. RELEVANT JURISPRUDENCE

o

2.1 Noise pollution: Supreme Court Decision, of 3 February 2010 (appeal n.
202/2007, reporting judge Rafael Ferndandez Valverde)

This Court Decision resolves an administrative - contentious proceeding submitted by an
Owners Association of cottages and plots against some specific aspects of the Royal Decree
1367/2007, which develops the Law 37/2003, on Noise, regarding the acoustic zoning,
quality objectives and acoustic emissions, and also declares the cancelation of a provision

contained in this Regulation.

Upon the article 8.1 of the Noise Law, “the Central Government will define the objectives
of the acoustic quality applicable to different types of acoustic areas, for already existing

or future situation”.
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The Court Decision declares, admitting the appellants’ claims regarding this point, the non-
compliance of the above mentioned regulatory provision, contained in the Table A of the
Annex II of the Regulation, referred to the “Acoustic quality objectives”, in its paragraph f),
on "territorial sectors related to general systems of transport infrastructures or other public

facilities in need of those infrastructures."

The main cause of this claim was because, meanwhile in other five Sectors foreseen in the
Table A the acoustic quality objectives are established upon concrete noise rates, expressed
in decibels, in the Sectors described in the paragraph f) the acoustic quality objectives are
“undetermined”, containing a footnote simply declaring that “in these territorial sectors will
be adopted adequate preventive measures on acoustic contamination, in particular, applying
the technologies with a minor acoustic impact, chosen between the best available

techniques”.

The Court declares that this kind of regulatory ambiguity can not be accepted, bearing in
mind that is not the same establish, as an acoustic quality objective, a concrete noise rate
than disposing that an adequate preventive measures is foreseen to be adopted, because the
preventive measures are tools to be applied for the achievement of the final objective and if
this objective hasn’t have been properly defined, all the remaining mechanisms included in
the Law loss their meaning. The Decision also declares that this kind of ambiguity may
only lead to a serious lack of defence, which impedes the citizens to defend their legal

interests before the competent public authorities.

This way, the Court Decision cancels the former expression “undetermined” contained in
the Table A, where are established the “acoustic quality objectives for noise applicable to
existing urbanized areas”, of the Annex II of the Regulation, regulating the “acoustic
quality objectives”. Nowadays, they are working on a Draft Amendment of the Royal
Decree 1367/2007, as to replace the expression “undetermined” by a footnote expressing
that, regarding the limits of those territorial sectors, will not be exceeded the acoustic

quality objectives for noise applicable to other acoustic areas adjacent to the first ones”.
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2.2 Waste: National High Court Judicial Order, of 17 February 2010

This Judicial Order was highly acclaimed by ecological organizations, because of the
immediate cessation of the fosto-plaster waste discharges carried out by the companies
FERTIBERIA and FMC FORET into the Huelva’s marshes. The background of the case is
the following:

- In 1965, a factory producing phosphoric acid was implanted in the city of Huelva,
purchased afterwards by the company FERTIBERIA, S.A. The evacuation of that
acid implied the production of other by-product called fosto-plaster, a toxic and

hazardous industrial waste, which was poured into the Huelva’s marshes.

- The company was sanctioned for illegal waste discharges in 1998; even the natural
persons responsible of the factory were condemned for crimes against the natural

resources and the environment (2002).

- On November 27" of 2003, the Ministry of Environment emits an Order declaring
the extinction of the concession granted to FERTIBERIA. The company applies the
Order, but the National High Court dismisses the claim by the Decision from June

27" 2007, and ordains the cessation of the waste discharges.

- After the publication