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1. OMBUDSMAN SCHEMESIN THE UK

The first statutory ombudsman scheme in the UK toebtablished was the
Parliamentary Commissioner for Administration ire tRarliamentary Commissioner Act
1967. The idea has become firmly embedded withinUK’s constitutional arrangements
since that point, with an array of ombudsman sclseestablished in both the public and
private sectors. The result is that a significamtoant of redress is achieved through
ombudsman schemes, but there is no one clear mod#lucture of ombudsman, or even
agreed nomenclatufendeed, if one broadens one’s concept of an ombadssomewhat,
the UK also possesses a wide range of ombudsmarbliies that perform, at least

partially, some of the roles normally attributecatbombudsman.

1.1 Thedifferent ombudsman schemes

The oldest form of ombudsman in the UK are the pubdirvices ombudsmen. A
number of ombudsman schemes have been introducthe édea gradually spread across
different branches of the public sector and accaas taken of the different nations within

the UK and their corresponding different layerdefolved government. The ombudsman

2 Reference is frequently made to ‘Commissioner$Commission’ or ‘Adjudicator’.
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schemes set up more recently are supported by thoreugh supporting legislation. The
powers and remit of the older ombudsman schemess lbeen or are in the process of being

updated to reflect more clearly the practice ofadhdudsman today.

Public services ombudsman schemes can be loogelgaresed into two branches
— (i) ombudsmen schemes that are responsible fagsiiyating a broad spectrum of
government activity and which have full autonomgnfr the executive, a design feature
emphasised through a strong parliamentary conmediad (ii) ombudsman schemes with
more confined and specialised jurisdictions andctvigenerally are not fully independent

of the executive and which do not necessarily regpoParliament.

Of the ombudsmen generally considered to operatie full independence, the
post of Parliamentary Commissioner for Administrati (capable of dealing with
complaints about most central government activityg¥, since 1973, always been jointly
held by the Health Service Commissioner for Englarite joint post is generally referred
to today as the Parliamentary and Health Servicb@isman. Separately in England there
is a Local Government Ombudsman for England (whick &aveak relationship with
parliament), while in Northern Ireland there aretambudsman schemes (the Assembly
Ombudsman for Northern Ireland and the Northerlah@g Commissioner for Complaints ),
although again the posts are in practice held bysttime individual. In both Scotland and
Wales there is an ombudsman scheme linked to & deraocratic chamber, with general

responsibilities for public service issues.

Within the ‘non-parliamentary’ category of ombudsmschemes there is much
variety. Generally the posts have been establishegtsponse to a specific need in a
particular area of public sector activity. Hencehivi the UK, there is more than one

specialised ‘ombudsman-like body’ operating in fleds of prison and probation, the
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police, housing and higher education. Other schepegrm some of the services one
might expect an ombudsman to perform, althoughdoyneans all, such as the Children’s
Commissioner for Wales. The specialised role oflitfiermation Commissioners in the UK

should also be noted as their existence meansath@mbudsman does not perform the
function of dealing with complaints in this areanlide an ombudsman, the Information
Commissioners operate more in a quasi-judicial c&pand their operation is more clearly
integrated into the legal system (namely noticas#ilens issued by the Information

Commissioners can be appealed).

Most of the public services ombudsmen and ombuddikemodies in the UK are
members of the British and Irish Ombudsman AssimeigBIOA), along with a number of
ombudsmen from the private sector. Details of ladise institutions can be found on the

association’s website (see below, Part 4).

1.2 Theroles of the ombudsmen

The specific roles of ombudsmen in the UK are gdlyedatailed in statute. The
dominant role of an ombudsman is as a complaintlearwithin a defined jurisdiction,
although the expectation is that the scheme wab assist in the process of improving the
quality of administration through the recommendaithat it makes and the provision of
guidance (this latter role is not always specifiad legislation). Other roles of the
ombudsman can be identified. In particular, the odsnan has often become a source of
information and guidance about the administrativati¢e sector as a whole for citizens that

find it difficult to negotiate the complaints syste

1.3 Powers to recommend redress
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The exact legal description of the ombudsman’s pswaries from scheme to
scheme, but the most common denominator is the ipwamake recommendations where,
after an investigation, the ombudsman is satidlied an injustice has occurred as a result
of maladministration. In addition, a number of odbman schemes now refer to ‘service

failure’ as a ground for making a recommendation.

Ombudsmen in the UK do not operate on the basigpretedent nor does
legislation or case law detail the meaning of thsts of either ‘maladministration’ or

‘service failure’.

The range of recommendations that the ombudsmannee in the UK is
considerable. The main limitations on the recommgods an ombudsman can make are
twofold. First, ombudsmen cannot make a remedyréngires the enforcement of a court
eg injunction, declaration or a quashing order.o8d¢c the ombudsman is required to
consider the legal and practical ability of the lpulbody involved to implement the
recommendation. Subject to these qualifications, piinciple, the ombudsman can
recommend any remedy that is suitable to the neédke situation, including financial
compensation.

1.4 The implementation of redress

With one exception, the Commissioner for ComplafotsNorthern Ireland, there
is no power to enforce in the courts the recommgnis of the ombudsmen in the UK.
The success of ombudsman schemes, therefore, imdipeon a range of factors,
including (i) the respect in which ombudsman scheme held by the bodies that they
investigate; (ii) the potential for public embaga®nt that a refusal to implement an

ombudsman’s recommendations might lead to; (cpbilty of the ombudsman scheme to
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obtain support for its work from its associated dematic assembly; (d) the potential for
the aggrieved complainant to judicially review tHlecision of the public body not to

implement the ombudsman’s recommendations.

2.DEVELOPMENTS IN 2010/11-LEGISLATIVE REFORM

There have been a series of interesting moves duhiegyear to reform the

legislative basis of the ombudsman schemes in e U

2.1 The reform work of the Law Commission

The Law Commission in England and Wales has for seyears been developing
proposals to reform the law on redress in the pussictor The conclusion of the review
was that no concrete proposals were recommendettiebyaw Commission, but it did
undertake to carry out a further review of oneipaldr aspect of the system of redress in

England and Wales — the work of the public sectdowismen.

The review of the public service ombudsmen is ongjoivith the aim to publish a
final report in the summer 2011. Some of the liketpposals can be anticipated as they
have been trailed in the previous work of the Lawn@ussion. Thus it is probable that the

Law Commission will make recommendations in theofelhg areas:

3 Law Commission. 2010Administrative Redress: Public Bodies and the Citizen. Law
Com 322. London: Law Commission.
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¢ The appointment arrangements for the Parliamentargu@@sman

< Allowing for a more flexible process of submittiegmplaints — this will
include the removal of the MP filter from the Panlientary Ombudsman
scheme

* Amending legislation to facilitate a more flexibdistribution of cases
between the courts and the ombudsmen

» Clarifying the process by which complaints are etbs

« Harmonising the reporting arrangements for the asman

In addition to these potential reforms, the Law Cassion have been looking at
some more contentious issues. In particular, the Cawimission has been looking at the

legal status of ombudsman reports (for s furthecussion, see below, 3.3).

2.2 The expanded role of the Scottish Public Services Ombudsman

A feature of the evolution of the work of ombudsnierthe UK over the last ten
years has been the enhanced emphasis that haplaeed on the relationship between
lower level complaints processes and the ombudsifiag.importance and nature of this
relationship has recently been clarified in Scbttlaw. The Public Services Reform
(Scotland) Act 2010, section 119 has given the Scottish Public Sesvi@mbudsman a new
statutory responsibility for publishing a Statemefit Principles concerning complaint
handling procedures for certain public authoriesl reporting on the compliance of those
authorities with the Principles.

The remit of the Scottish Public Services Ombudsimas also been expanded
during the year as a result of legislative reforrmeal at rationalising the complaints

handling system in Scotland. As a result, the fionst of the Scottish Prisons Complaints
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Commission has been transferred to the Ombudsnsamaa the complaints handling
function of Waterwatch.

2.3 Consultation in Northern Ireland

The legislative arrangements for the ombudsmen inhem Ireland are amongst
the oldest in the UK. For some years the benefitgppdating those arrangements have been
debated and proposals have now been put forwaal ®gymmittee of the Assembly and a
consultation process undertaken. The outcome optiegess should be announced shortly,
with the likelihood that legislative reform will beecommended.The reforms that are

currently being considered include proposals on:

e The merger of the two ombudsman schemes

* The appointment and funding of the ombudsman

» Facilitating joint work with other public bodies

» Enhancing the links with the Northern Ireland Assimb

» A specific power to issue guidance

» Extending the jurisdiction to cover all bodies thpénd public money

» Considerations of professional judgments in saraa¢

» Allowing for a more flexible process of submittiegmplaints — this will
include the removal of the filter from the Assemb@mbudsman
scheme

* Removal of the power to enforce in the courts @maoendation of the

Commissioner for Complaints

* For a summary of developments in Northern Irelss®k Northern Ireland Assembly,
Research and Library Service. 20Research paper: The office of the Northern Ireland
Assembly. NIAR 145-11 (Paper 43/11).
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» Allowing for enhanced openness in ombudsman repagsto any

individuals investigated, provided they were gigenght of reply

3. DEVELOPMENTS IN 2010/11-SIGNIFICANT REPORTSETC.

3.1 The proposed abolition of the Administrative Justice and Tribunals

Council

Under the Public Bodies Bill currently being coresied by Parliament, the
Government are proposing to abolish the Administealustice and Tribunals Council. The
Parliamentary and Health Service Ombudsman is abeewf the Council, which has a
remit to oversee, to report on and commission rekeapon the administrative justice

system.

The abolition of the Council will have three mainokk-on effects for the public
sector ombudsmen. First, it will remove from thesteyn a body that is currently, to a
degree, capable of asking searching questionseocbpieration of ombudsman schemes in
the UK. Second, it will reduce the potential foethdministrative justice system to be
coordinated in a coherent, effective and efficiashion. At present in the UK there exists
a highly complex network of dispute resolution ops for potential complainants to
choose from. The extent to which this system is @mpetely designed for purpose or
understood by users is uncertain. Nor is it cleat tn the absence of the Administrative
Justice and Tribunals Council any single governnaggncy will be equipped to take on
board an equivalent role. Finally, the abolitiontted Council will make it more likely that
complainants will continue to use the ombudsmartiggr as an information service to
navigate their way around the administrative jussgstem, even when their grievance is

not within the jurisdiction of the ombudsman.
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3.2 The Equitable Life investigation

One of the largest, longest running and politicaifficult investigations that the
Parliamentary Ombudsman has ever had to undentaks like it has come to an end, at
least as far as the Ombudsman is concerned. The @dmlam’'s investigation into the
regulation of Equitable Life Assurance Society sthite 2001, and has seen her produce
more than one report. In 2008 the Ombudsman issaedeport which found
maladministration in the form of ‘serial regulatdailure’ on the part of the Government
and recommended that an apology should be madethatdthe ‘Government should
establish and fund a compensation scheme withva tdeassessing the individual cases of
those who have been affected by the events covertbds report and providing appropriate

compensation®.

For over a year the Government refused to accefutllithe recommendations of
the Ombudsman, noting that the potential compemsativolved was likely to amount to
billions of pounds, by far the largest compensatiatkage ever recommended by the
Ombudsman. The Ombudsman did not accept the Govattsmesponse and a successful
legal challenge to the response was brought byapgof affected complainants against the
Government. This legal challenge obliged the Goveminto reconsider its positién.
Following the General Election of 2010, the new @mal Government accepted all ten
findings of maladministration made by the Ombudsrnmathe original report. Parliament
then passed the Equitable Life (Payments) Act 201t wiview to putting in place a

compensation scheme to implement the Ombudsmastsnaendations.

® Parliamentary Ombudsmagquitable Life: a decade of regulatory failure (HC 815
(2007/08))

® R (Equitable Members Action Group) v HM Treasury [2009] EWHC 2495.
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Whether or not the established compensation schélneatisfy the grievances of
the complainants is a matter over which the Govemtnand the complainants remain
divided. The Ombudsman herself has said:

‘Whilst | recognise that some of the people who ptaimed to me will be
extremely disappointed by the Government's decisiam affordability and eligibility, |

cannot say that those decisions are incompatitite twe recommendations in my repdrt.’

Thus, with the matter having been debated and &gislon by Parliament, the
Ombudsman has taken the view that for her parttieer is now closed. Given the scale,
complexity and contentious issues involved in timigestigation, this represents a very
positive conclusion to the Equitable Life investigatand retains the extremely successful
record of the Parliamentary Ombudsman in obtaimedress for complainants once a
recommendations has been made. It is very difftcultientify a single investigation of the
Ombudsman that has not eventually led to a posiggponse from Government, but the
Equitable Life affair thoroughly tested the constiioal relationship between the Executive
and the Parliamentary Ombudsman.

3.3 Using the courts to force public authorities to reconsider their
response to the ombudsman

" Parliamentary Ombudsmahetter to the All-Party Parliamentary Justice for Equitable
Life Group, 16 December 2010.
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Ombudsman schemes are well known to differ fromtrotiser dispute resolution
mechanisms in that the ombudsman cannot enforce theommendations. Finding
effective ways in which to force public authoritiesrespond appropriately to ombudsman
reports, therefore, is an important public law éstlihe case oR (on the application of
Gallagher & Anor) v Basildon District Council [2010] EWHC 2824 (Admin)Gallagher)
represents the latest in a growing line of casestiith the courts have been prepared to
rule the decision of a public authority to rejelse trecommendations of an ombudsman
unlawful. The Administrative Court based the ruliog the failure of the local authority

involved to take into account relevant consideraiohen the decision was made.

This approach to tackling ombudsman disputes willalways be easily available
to complainants given the cost of bringing a jualiceview challenge. However, it has so
far proved effective in encouraging public authestto respond in a more constructive
manner which recognises the legitimacy of the ommah’'s findings and
recommendation$ Fortunately, the occasions when this route willneeessary are few,
but this development in law is an interesting amdpartant legal addition to the

ombudsman format.
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http://www.bioa.org.uk/ - British and Irish Ombudsman Association

8 Basildon District Council (06/A/16993 + two othersocal Government Ombudsman
website.
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http://www.lgo.org.uk/ - Local Government Ombudsman for England

http://www.ombudsman.org.uk/ - Parliamentary and Health Service Ombudsman
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