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CHAYPYTER 2
Principles of joint cross-border public contracts
and transnational effects

Gabrielle M. Racoa

Full Professor of Administrative Law, University of Turin

1. — THE COMPLEX IDENTIfiCATION
OF TRANSNATIONAL PUBLIC CONTRACTS

The trgnsnational perspecifve on public procurement and public contracts
permits o highlight different aspects of interest!. It doesn’t seem possible
o propese 2 unique and general definition of “transnational publie contract”
as well as, going back conceptually, those of “transnational law”, “transna-
tional administrative law” and more generally “transnational administrative
situationg™ =,

While the term “iransnational law” can refer to different legal orders or
gystema of laws, 1t has been referred also to a “methodology™®. 1t seems to
involve a plurality of sources, suljects, and legal provesses. A transnational

(1) M. AmiimaT, “Classification of public contracts in the context of nationsl laws”, in this book.

{2) An well known, in 1956, Philip Jessup {P. C. Jessur, Transnational Faw, 1956) theorized the
exprogsion “tyansnational law”, using i to zefer to “all law whick regulates acticns or events that trans-
cend national frontiers, Both ymblic and private international taw are inclnded, as are other rules which
do not wholly fit into such standard sabegories”. Jessup proposed that “bransnational law™ should
involve — and ak the same $ime question — muitipls legai sources and actors across borders and legal
regimes. Bee P, FumBanseN, “Transnational Law”, L.M. Smrrs (eds), Blgor Encyelopedia of Compa-
rative Law, Bigaz, Chellenham, 2006, p, 788. Cf.: 8. KaLawray, R. Hanvook, “Trensnationat law 28 a
framewark for law elinies™, Jindal Glabad Law Review 11, 2020, pp. 261-270; L. Baoksk, “The Emerging
Normatiye Stroetares of Transnational Law: Non-State Enterprises in Polycentric Asymmetric Global
Crders”, BY U Jowrnal of Public Late, 2016, Vol. 31 (1), pp. 1-53; M. Auprr, 8.W. ScHILL, “Tranena
tional Law of Prblie Confracts: An Infrodaciion”, M. Aupir, 8.W. SorILL {eds), Transnaiiona! Law of
Public Contracis, Bruxellss, Bruylant, 3616, pp. 3-20; 8. W. BopmL, “Irancnational Legsl Approaches
to Administrative Law: Conceplualizing Public Contracts in Globalization”, Biv. Trim. Dir. Pub., 1,
2014, pp, 1 & B.W, 8oniiL, “Transnational Legal Approsches to Administrative Law: Conceptoalizing
‘Pablic Contracts in Qlobelizgation™, NY I7 Law School Jean Monnet Working Paper JHM WP, 5, 2013,

(8) 8es P. Zumeansen, “Dafining the Space of Transnational Law: Legat Theory, Global Governance,
and Legal Pluralism®, 1 ional Larw & Contemporary Problems, 2612, pp. 805 et a.: “Transna-
tional law sonsiifutes & methodological shifh in legal theory — an stterapt fo bridge the experience of
legal pluratiomt n the nation-state with that of the emerging transnational space “Transnational Law”
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556 CROSS STUDY OF THE PRINCIPLES

legal approach has been referred to “how actors and instruments contribute to
providing order to social relations in administrative contexts” .

This seems to fit when referring to “transnafional contracts”, whose role
and notion cover a wide range of phenomena. It has been noted that, unlike
contracts that link parties across jurisdiction, conventionally labelled “inter-
national” contrasts and subject to private international and procedural law,
“transnational confracts and their law abstract from national references to an
even greater extent”, or we might say a different extent®™.

A transnational effort can originate from a project or endeavor of harmo-
pization intended for transboundary mse, as it happened, for private and
commercial law, with the Vienna Convention for the International Sale!®,
the UNTDROTT Principles” and the Principles of European Contract Law
(PECL)®, The lex mercatoria has been considered to be the most sophisti-
cated exponent of thie “transnational” development®, together with other
regimes that recently stepped up including the lex sportiva™), lex digi-
tolis™ and lew financiaria™,

As noted, the study of transnational contracts in the administrative setting
goes further than the classical definition of transnational law as regulating
“actions or events that transcend national frontiers”(®. The “transnatio-
nalisation” of administrative law®, in the semse of a widely regulatory

(4) 8.W. ScarL, “Transnational Legal Approaches to Administrative Law: Conceptualizing Public
Contracts in Glohslization”, supra, note 2, p. 25.

(5) K. Henprik E1iER “Trensnational Consract Law”, P. ZinBArse (eds}, The Oxford Handbook
of Tramsnafional Law, 2021, p. 519.

() The United Nations Convention on Contracts for the International Sale of Goods (CISG) wes
adopted by the United Nations Conference on Contracts for the International Sale of Goods, held st
Vienna from 10 March to 11 Aprit 1980.

(7) The UNIDROIT Principles of International Commercial Contracts (UPTCC) constitute s non-
binding cadification of the general part of international contract law, adapted to the speeisl require~
ments of modern intetnational commereial practics. The latest edition of the UNIDROTT Principles
publighed in 2016 eonsists of 211 Articles in 11 Chapters, covering the following topics: Gereral Provi-
giong, Formation and Authority of Agents, Validity, Interpratation, Content, Third Party Rights and
Conditions, Performence, Non-performanee, Assignment of Rights, Trensfer of Obligations, Assignment
of Contraats, Limitation Periods, Plurality of Obligors and of Obligeoa. See R. CananTa, “Are the Prin-
ciples of Enropesn contract law relovant for public contracts?”, in this book. o

{8) The Principles of Fizropean Contract Law (PECL) were drafied by an international commission
chaired by Dle Lando, 8es 0. Lawno, “Buropean Gontract Lew”, American Journal of Comparative
ZLaw, 31, 1983, p. 653. Soe R. CananTa, “Are the Principles of Enropesn contract law relevans for public
contraots?”, in this book.

{%) K. Hgnprik ELLER, “Transnational Contract Law” , supra, note 8, p. 620.

{10} A. DOvAL, “Lex Sportive: s playground for transnationsl law”, Buropean Lew Journal, 19,
2013, pp. 822-842.

(11} 1. VIELLEGHNER, “Responsive legal pluralism, the emergenca of trapsnational eanflicts faw”,
Transnational Legal Theory, 8, 2015, 812-332.

(12) X. Henorig ErLer, “Fransnational Contract Law”, supre, note 5, pp. 513-580.

(13) P.C. Jessup, Transnotional Law, supre, note 2., p. 2.

(14} 2. Zuwmanser, “Transnational Lew”, supra, nole 2, p, 743,
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sciencs"™, explains the raising importance of public-private cooperation and
of public contracting as a form of supranational governance™. Delving into
the role of the actors and instruments in public contracts [aw as part of a trans-
national legal approach provides a framework for nnderstanding how this field
of administrative governance “is shedding its domestic ties and iz opening up
towards normative influences beyond state-centered conceptions of public
law™!"™, Moreover, the impact of internationsl tzade agreements and the rules
on procurement, public contracts and domestic law demonstrate how non-state
instruments and rules are geared towards breaking open the territorial limita-
tions of markets for pubkic eontracts!™,

They do not only “transnationalize” the award and execution phase of publie
contracts but also plays & role in strengthening the impact of such rules and
principles able to affect both “the implementation phase of public contracts
and the rights and procedures of parties to public contracts™".

In a different perspective, public contracts appear exposed to a growing
number of soft-law instruments, whose impact is no less transformative than
binding international commitments, such as the United Nations Commission
on International Trade Law {UNCITRAL), or the Model Law on Public Procu-
rement and the OECD Prineiples®®.

Concerning public procurement and public contraet domain, it is necessary
to eonsider the impact of European Union Directives and the principles on
procurement and the related case law of the Court of Justice, ail pursuing the
aim of European integration. The goal of integration requires a special consi-
deration whent examining the transnational effects of public procurement and

(15) 8oe A. AWaw, The Demavracy Deficit, New York University Press, 2004.

{16) 8.W. ScuiLL, “Transnational Legal Approaches to Administrative Law: Conceptualizing Prblic
Contracts in Globalization”, supre, note 2, p. 24, according to whick transnational law on the adminis-
trative sphere “does not only cover frans-border aspects of administrative relations, szch as the involve-
ment of forelgn interests or foreign laws, but eneompasses administrative law and administrative rela-
tions in an all-encsmpassing way, including where no frans-border element is obvious, but is present in
hew a specific domestic lsgal norm oame shous or is applied, for example, by borrowing from & foreign
legal aystam™.

{17} M. Avmt, 8.W. Scuirr, “Transngbional Lew of Publie Contracts: An Introduction”, suprg,
note 2, p. &

{i8) L. Fouuor-Laviiot, “From the Internationalization of Rules to the Internaticnalization of
Publie Contracts: How International Inetraments Are Reshaping Domestio Procurement Systems®,
M. Avnrr, 8.W. ScHILL (eds), Transnational Law of Public Oontracts, Bruzelles, Braylent, 2016,
Pp. 23-44; J. I SeuwarTz, “Infernational Protection of Forsign Bidders Under GATT/WTO Law: Plari-
lateral Liberatization of Trede in the Publie Procurement Boctor and Global Propagation of Best Praca-
mement Practices”, M. Avprr, 3.W., Soriy (eds), Tronsnational Low of Public Contracts, Bruxalles,
Brayiant, 2016, pp. 79-106.

(39) M. Avprr, 8.W. Braiun, “Fransnational Law of Public Contracte: An Introduction”, supra,
note 2, p. 10.

(20) Ibid., p. 12.
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contraots in the Buropean Union, especially when such effects are outside the
scope of the directives.

Liis necessary to consider that not all the EU Member States assign the same
meaning to the term “public contract”. While nsually it is used as a synonym
for “administrative contract” or, more broadly, “public law contract”, the
case-law of the Court of Justice of the European Union might serve as gap-
fillers and guide the interprefation also of franshoundary public contracts®),

2. — TRANSNATIONAL EFFECTS
OF PUBLIC PROCUREMENT AND PUBLIC CONTRAGTS

A research on transnational public contracts may usefully highlight all the
aspects that are not entirely covered by the European Directive provisions on
public procurement, which let national choices to regulate cross-border legal
effects of pablic contracts in different countries.

Ag well-known, any European Procurement directive require 27 different
implementations of the Member States. The different medels of implementation
and the wideness of gold plating mechanism determine different approaches of
different national procurement systems.

The Procurement Directives address mainly the award phase, so it's even
more difficult to choose or combine different rules concerning the execntion
phase of public contracts.® In some legal systems the execution of public
contracts is ruled by public law, whether in othets by private law, and also the
jurisdictions are different. Thus, the analysis of transnational effeots in the
exacntion phase is even more complex than in the award phase.

The transnational effeets of public contracts have to assure “the application
of mandatory public law provisions” and “determine the applicable provisions
af the mational laws” of the countries involved™. Contracting authorities
shall not use the means provided in this Article for the purpose of avoiding
the application of mandatory public law provisions in conformity with Union
law to which they are subject in their Member State®. The Directives aim

{21) The difficnlties of finding & common definition of “public somiract” are sxamined by
M. Ayrnar, “Olassification of public ontracts in the context of national laws”, Tus Publicum Network
Review, 2/2019.

{22) ¢ M. Raova, “The role of third parties in the exscution of public contracts®, L. FoLLior-
La1z0r, 8- TorBRELLL {ede), Condrale ef conientious des controls publics — Oversight and remedies in
public confracts, Bruxelles, Bruylant, 2017, pp. 415-448; G. M. Racca, R. Qavario PEriN, (3. L. ALBANO,
“Competition in the exeeution phase of public proourement”, Public Contract Law Jouwrnel, 201,
Vol. 41, No. 1, pp. 89-108.

(23) Dir. 20614/24/EU, art. 39(1) and (4}.

(24) BancBkz-GrAPLLE, “Is joint cross-horder public procursment legally feasible or simply eommer-
cially tolerated? A crifical Assessment of tho BEG-SKI JCBPP Feasibility Study”, 5. F. P.P.L R., 2017,
p. 16.
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to prevent an intentional distorted use of the National rules that implement
the Procurement Directive in the different Member States but may represent a
limit on the possible application of muitiple laws in the awarding and execution
of transnational public contracts. Should all this ever be proved, it might be a
cage of intentionally avoiding mandatory peblie law provisions®?,

Choosing the provisions of one Member State does not prevent adding
further provisions governing the selection and the award, according to the
legal system in which the contract will be exsouted (e.g. the anti-mafia certi-
ficate which s required only by Italian legislation). The joint procurement
cooperation strategies might define templates that include clauses compliant
with different National provisione and providing transparency for the tracea-
bility and the effectiveness of public spending.

Cross-border purchasing makes it possible to consclidate public demand
in mukiple jurisdictions, allowing public ageneies to deliver innovative and
higher quality goods and services to their eitizens®®. As noted, the Union
aims at reducing disparities between the levels of development of the various
areas and to improve the least favored ones, by paying particular attention to
the cross-border regions'™. Although several effective mechanisms for eross-
border cooperation already exist at inter-governmental, regional and local
level, the BT still considers that “legal barriers (especially those related to
health services, labour regulation, taxes, business development}, and barriers
linked to differences in adminigtrative cultures and national legal frameworks,
are difficult for the programmes alone to address™ ™.

The factors that influences the size and functioning of the cross-border
procurement market are mainly related to the language of publication (e.g.,
publishing the tender in English increased the chances of a direct cross-border
award) and to territorial characteristies of the eountries involved, as existing
regional cross-border markets appear also to favor cross-border procurement:
around 40 % of oross-border proourement neually take place within 500 km
between contracting authority and successfal bidder'™.

25) R. CavaLro Perin, G. M. Racea, “Buropean Joint Cross-berder Proourement and Innovation”,
G. M. Racea, C. R. Yuriws (eds), Public contracting and innovation: lessons across borders, Diroit Adrai-
nistrasif [ Administrative Law Collestion, Bruzelles, Bruytant, 2018, pp. 93-131.

(26) Ibid., p. 119; G.M. Racca, 8. Pomxw, “La scelte del contraente come fanzions pubbliea: i
modelli organizzativi per ¥ aggregazione dei contrabéi pubblia”, Dir, dmm., XXVII. 1, 2019, pp. 33-82.

(27) Article 174 of the Treaty on the Funationing of the European Union.

(28) BT Jommission, Prepossl for a Regulation of the Huropean Parlinment and of the Coencil on a
mechanism 1o resolve legal and adminjstrubive obetacles in a cross-border context, COM{2018/373 finsl
—2018/0198.

(29/1 BV Commission, Study on the wmeasurement of cross-border penciration in the EU public
procurement marbes, March 2021, which analyses the size and charasteristic of the cross-border procu-
rement market in the BET in the period 2016-201%. It also emerges that companies mainly participated
in domestic public fenders rather than in eross-bozder procuremont. Participation in oross-border procu-
rement scemed to have & marginal role in the companies’ publie procurement setivikies, as only a smail
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These isgues have also been evidenced in the recent “Proposal for a Regu-
lation on & mechanism to resolve legal and administrative obstacles in a cross-
border context”, which stressed, as an example, that the 2014 Procarement
Directives contains 19 instances where minimum standards apply, as in the
case of setting wpecific time limits, thus creating 19 potential occasions where
crogs-border procurement ean be particularly difficult, as certain Member
States will apply different rules than others®®. This means that in a trans-
national contract perspective all these issnes must be taken inte account and
addressed.

Despite several financing {mainky Interreg) and legal instruments (mainky
EGTCs) for cross-border cooperation, so far, they have not been sofficient to
resolve legal border obstacles throughout the EU™Y., While the seope of the
proposed Regulation covers only common-border regions, based on the evidence
gathered under land borders experience, this model might be applied also on
& vast scale, covering any possible cooperation - also in term of transnational
contract —between Member Stated located tn different areas of the EUL

3. — DIFFERENT OBJECTIVES, AND SIMILAR PRINCIPLES
OF JOINT CROSS-BORDER PROCUREMENT:
EUROPEAN AND TRANSATLANTIC EXPERIENCES

Joint cross-border {intended also among non-neighboring Btates) procure-
ment sums up different complexities of procurement and of the execution of
the oonfracts with effects in different countries. As well known, the Europesn
experience of the procurement Directives had the goal to open the EU internal
market to the underfakings, thus providing the possibility for them to parti-
cipate to the award procedures published by the procuring entities of different
Member States. As recently evidenced, the eross-border participation in the
award procedures of economic operators of different Member States has been

portion of eompanies participated in cross-bopder tenders (20.6 % ). These findings were confinned by
contracking authorities and entities, which stated shat they mainly received bids from domestic compa-
nies. In addition, the snceess rabe of companies perficipating in domestio procurement was maoh higher
shan that of companies participating in eross-border procurement.

(30) B.g., the standstill period is of 10 days in UK (art. 87, Publie Contracts Regulations), 11 days
in France (art. B. 2182-1, Code de la Commande Publigue), or even 86 duys, as in Ttaly (art, 33, Codice
dei confratli pubblici).

(31} To reduoe the somplexity, langth and coats of eross-border interaction, the B Commission has
proposed & mechanism to apply, for a common eroas-border zegion (e.g., France and Spain), in 5 given
Member Btate, the law from the neighboring Member State (e.g., the French Iaw) if applying its own law
(e.gr-, the Bpaniak law} would present o legal obstacls to implement & joint project {which might be an
item of infrastructure or any servics of general economic interset), Ses BU Commiesion, Proposal for a
Regulation of the Huropean Parliament and of the Couneil on ¢ mechantsm to resolve legal and admi-
wiskrative obstacles in a orass-border context, supra, note 28,
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quite rare, as it reaches around the 3.5 % and little more for multinational
gompanies based in different countries™™.

The possibility to reverse the perspective and to favor the aggregation of
cross-border public demand came out more recently when it became clear that
cross border participation of economic operators in a different country was
very difficult and limited for legal and language barriers. The 27 different
national procurement systems derive, for the award phase from the implemen-
tations of the Directives and differs, even more deeply, for what concerns the
exacution of the contract.

At firet the Procurement Directives aimed at legitimizing a doubtful UK
National practice of joint procurement and of wide framework agreements
similar to the T8 model of the IDTQ (Indefinite Deliver, Indefinite Quantity)
contracfe, and similar forms of National Public-Private cooperation®, Only
in 2014 some explicit provisions tried to overcome the difficulties of joint cross
horder proeurerfnent. ang a related set of rules have been gettled, nonetheless
the complexity of the issues raived requires considering the prineiples that
might apply oo,

Joint cross-horder procurement is a choice let to the contracting entities,
but it is significant that the Directive prohibits (the Member States) prohihi-
ting it®4,

This represents one ambitious innovation of the European Directives on
publie procurement, overcoming the traditional coincidence of the procuring
entity that buys for itself and that buys only within a single country®,

(32) EU Council Conclugions, Public Investment through Pablic Prosuremsnt: Sustainable Reco-
very snd Reboosting of a Resilient EU Beonomy, Brussels, 25 November 2020; EU Commission, Making
Public Proruremant Work in and for Europe, COM(2017) 572 fmal, 8 October 2017, emphasizing that:
“Contracting authorities ate ravely buying together, as oply 11 % of procedures are carried ont by
cooperalive proeurement [,..] Although not ell types of purcheses are suitable for aggregation, overall
low aggregstion rates suggent lost opportanities”. EU Commission, Study on the messurempent of cross-
border pepetration in the BU public procurement markst, supre, note 29, highlighting that ir 2016-2019
ditact cross-horder procmrement (i.e. procurement concerning eompanies located ir: a different country
than the sonfracting suthority) represented only 4.1 % of the total public procorement for contracts
below EUR 200 million and 5.5 % for contracts above EUR 200 million, A relevant vole in the sross-
border publiz procurement market is played by large firmes: they won 69.5 % of oross-border procure-
ment in the same period.

(33) 8 ArrowsmiTH, “The pest and future evolution of EC procurement law: from framework to
common cade?”, Publie Jontrast Tow Jowrnal, Spring 2006, Vol. 35, No. 3, International Procure-
ment Law {Spring 2006), pp. 337-384. See Y. ManIquE, “Interactions between prineiples and mashi-
rery in Einglish publia sontracts. Acsountabiliiy maybe, but no clarity™, in this book. Cf.: 0. R. Yukins,
“Are IDI0s inefficiont? Sharing lessons with European framework contracting”, Fublic Contraet Law
Jowrned, Bpring 2008, Vol. 87, No. 3 (Spring 2008), pp. 545-568.

(34} Dir. 2014/241HU, art. 39(2): “A Member Statc shall not prohibit e contracting suthorities from
using contrelived purehasing activities offersd by central purchasing bodfes locatad in snother Member
Btate™.

(35) G.M. Racoa, C. R. Yukins, “Introduotion. The Promiss and Perils of Innovation in Cross-
Border Prosurement”, &. M. Racoa, C. R. YUk {eds), Joint Public Procurement and Innovation:
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The Procurement Directives encourage such forms of cooperation and
allow the contracting entities freedom to choose them and to pursue shared
goals®™, The provision that “member States shall not prohibit” cross-horder
procurersent implies a Buropean support for such forms of eross border coope-
ration, probably in consideration of the limited cross-border participation of
undertakings in the procurement of different Member States®™. Such provi-
sion implies that National contracting entities should be free to establish
crogs-border horizontal cooperation withont the necessity of an Tnternational
Treaty, as it was before. The EU Directive tries to overcome some of the
complexities and the legal barriers to such possibility, nonetheless many issnes
remain uncertain, and the limited experiences still leaves open several issues.

The EU and the National principles on the award phase of procurement and
on the coniract execntion thus might have specific applications in addresging
the cases of joint cross border procurement, Bometimes it might be required
a choice or a combination of rules and principles of different Member Siates.
Sometimes it might oceur an amplification of some principles such as transpa-
rency, favor for participation, a strengthening of debriefing of the choices.

Ag well known, the cross-border interest of a procurement implies the appli-
cation of the BU principles also below threshold®. This happens when a
contracting entity of one Member State just wants to award a procurement for
its own territory and according to its own legislation, so any problem of trans-
national effect can be excluded. The application of BT principles is to favor the
participation of economie operators of the ecross-border country, that normalty
is very little, so alse below threshold the automatic exclusion of abnormally low
offers is forbidden .

Lessons Aeross Borders, Droit Adminssiratif | Administrative Law Collection, Bruxelles, Bruylant,
2018, pp. 1-27.

(36) EU Commission, Green Paper on the Modernisation of EU Public FProcurement Policy:
Towards a More Bfficient Burepean Procurement Murket, 2011. The doeurment recognizes how “cross-
border cooperation betwson gontracting aushorities from different Member Btates could contribute to
the further integration of pragarement i arkets, encouraging the defragmentasion of Batopean markets
aeross pational borders”.

(37} Soe RU Commission, Study on the messurement of cross-border penetration in the EU publie
procurement market, supra, note 29.

(38} ECJ, Judgment of the Court (Fourth Chamber) of 15 May 2008, SECAP Spd (C-147105)
and Santorso Soc. coop. arl (C-I48/06) v. Comune &i Torino, Joined canes C-147/06 and C-148/08,
BECLL;EU:C:2008:277, The BCJ has developed a seb of principles and standards for the award of public
contracts whioh apply also to contracts bolow the thresholds. See FOJ, case (-58/00 of 3 Decembei 2003,
Bent Mousten Vestergaard v. Spottrup Boligselskab; case C-264/03 of 10 October 2005, Cornmission
v. Hranee, esp. paragraphs 32 snd 33.) The BOJ stated explicitly that “elthough cerigin contracts are
exeluded from the scope of the Community directives in the field of public procurement, the condracting
authorities which eonclude them are nevertheless bownd lo comply with the fundemenial rules of ihe
Tready” {Bent Mousten Vestergnard case, paragraph 20).

{89) ECJ, Judgment of the Court {(Second chember) of 4 June 2020, Asmel sosicid conoriile a r.l.
¥ A N, 4.0 — dutorils Nezionale Anticorruzione, oasa C-3/1%; ECJ, 19 Dacember 2018, oase 3-216/17,
Autoriid Garante delle Concorrenzn e del Mercato, Coopservice Soc coep arl v. drienda Socio-Sanitaria
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It is evident that the stimmlus to participation would rise if two eross border
gontracting enfities would join their demand and award a joint proeurement
thus permitting to win a single lot to an economic operator (that will have to
execute the contract in both Countries) or favoring the temporary associa-
tion or any other form of cooperation among suppliers. In similar cases many
transnational issnes related to the performance should be addressed {n the
contract docarents and also BU and National principles might help to address
the performance of the same or similar contract or the eall off from the same
framework agreement,

The horizontal public-public cooperation among eontracting authorities
from different Member States might serve as a legal basis for establishing a
gystem of joint cross-border procurement superior fo the individual award
procedure of any contracting authority acting alone. The rationale behind
the aforesaid provisions on joint and eross-horder purchasing it conneeted, on
one hand, to Kuropean principles regarding the development of the common
market and the protection of competition through the aggregation of demand
gide and, on the other, to the public interest in the cooperation among cenfral
purchasing bodies {or individual contracting authorities) for overcoming the
territorial, linguistic, and legal limits existing at national lovels®®,

Cross-border procurement also poses challenges that eross the Atlantie, as
already said, and which requires shared capacities and strategies. Oross-horder
procurements in the U8, and in the EU face common iasues of poliey, compe-
tencies, conflicts of law, jurisdiction and remedies®!.

Territoriale dellu Valeamonicn - Sebino (ASST ), ECLLED:(:2018:1034; X0J, 2 June 2018, I Falk
Phorma GubH ». DAK-Gesundheil, EULL:EU:C:2016:399; See ECT, 22 (oioher 2015, 0-185/14,
“BasyPay” AD, “Fingnve Brgineering” AD v. Ministerski savet no Republiba Bulgaris, Nalsio-
nalen osiguritelen institute, ECLLI:EU:C:2016:716; BCJ, 26 March 2009, SELEX Sistemi Imtegrofs
Bpd v. Commizsion of the Burapean Communities and Organisation europienne pour In séourité de ln
navigution airienne { Buracontrol ), cavo C-113/07 P, ECLIEU:C-2000:191, ECJ, 11 July 2006, FENIN
v. BU Commiveion, case C-205/03 P, RU:C:2006:453.

{40} Dir. 2014/24/EU, recital No. 73. Bee EU Commission, Staff Working Paper concerning the
upplicution of EU public procurement law to relations between contracting authoritics (public-public
cooperation ), Brussels, BEC(2011) 169 final, Qetober 2011, p. 21. Bee also Q.M. Racos, “Joint Proca-
rement Cheallenges in the Foture Implementation of the New Diractives”, F. Liok®us, R, Capawta,
8. TrEUMER (ods), Modernising Public Provurement; the New Directive, DJBF Publishing, Copenhagen,
2014, pp. 225-254. The use of a central parchasing body is & form of public-yublic eooperation, with
reference to which she EU Court of Justice has already had oceasion $o rule on the risks that may resait
from eollusion among public entities: BCJ, 14 Qotober 2004, BC Commission v. Kingdom of the Nether-
lgnds, caze C113/02, excluding in some cages: CGOE, 11 July 2006, Federacion Vspaiole de Bmpresas
de Tecnologin Senitaria (FENIN) v. C Gommission, case C-205/03, § 26; ECJ, 26 March 2009, Sefex
v. B Commission, — Burocontrel, case C-113/07 P, § 102. Tn these oases, the Court held that “in order
to assess the naturs of that parchasing activisy, we should not separate the activity of purchasing goods
from the subseqguent use made of $hem, and that the economic or nob next nse of the income of the
prodact purchased necessarily determina the character of purchase”.

(41} D. E.8eEoEN:, C. R. Yuing, “Principles of Public Contracts in The United States of Ameriaa”,
in this book.
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The experience to date in eross-border procurement proves thab it may
significantly improve transparency, integrity, and efficiency, and enconrage
the emergence of more effective contract rules ag well®?. The voluntary choice
of cooperation among contracling entities and mainly professional agencies
provides the opportantty for administrative cooperation, as they may define
their way forward. A farther nnderstanding of how jurisdiction rales can be
reconciled will help resolve pressing issues beyond joint procurement and how
to use tender evaluation to encourage innovation.

This type of cross-border cooperation is emerging around the world. In the
United States, it is commonly referred to a3 “cooperative purchasing”, with
major differences, as public purchasing power in the EU seems to have become
a lever of industrial policy as Europe moves to support integration through the
growth of SMEs, sustainability and innovation®, In the U.8., more pragma-
tically, procurement is used as lever for gaining more efficiency and savings,
including across borders of the US States, but without Europe’s market inte-
gration goals™, What is interesting to underline is that spart from the inie-
gration goal, the other Europsan principles on procurement are very similar to
the UB rules applied in the formation phase of contracts. There is a high unifor-
mity even though they do not consider them principles but just “eommon best
practice rules” to obtain “best value for money” and define the risk allocation
among the parties. Alro in the US national cross horder procurement, there is
not a goal of integration but just the goal of efficiency and integrity. Af federal
Jevel, a uniform system of contract administration reduces transnational costs
and improve predictability'*?. Compared to the transatlantic experiences, the
goal of completing the procurement provisions on confract administration in
Enrope becomes quite clear as long as the objective of improving croas border
procurement is seen ag a priority in the EU. This might favor also the future
experience with UK that will no longer be bounded to the Directives but will
probably continue to apply the same “principles” and rules regardless of the
lost goal of Buropean integration®).

{42) G. M. Racca, O RB. Yuxs (eds), Inbegeiby and Efficlency in Susteinable Poblic Contracts.
Baianeing Correption Concerns in Publie Procurement: Indernationelly, Droit Adwninistratif { Adminie-
trative Law Collection, Bruxelies, Bruylant, 2614.

{43) L. LEBoN, “Chapitre 1. Les principes de 'économie cirenlaire appliquée sux contrats publies”,
in this hook.

(44} R.Cavario Periv, G. M. Racoa, “Buropean Joint Cross-border Procurement and Innovation®,
supre, note 25, pp. 93-131.

(46} D. E. Sceomui, C. R. Yurmws, “Principles of Public Contracis in The United Sizbes of America™,
in this book.

{46} 8. ArrowsmiTH, “The implications of Brexit for public procurement law and policy in the United
Kingdom™, Public Procurement Law Review, 2017,F, pp. 1-33; 8. ArrowsaiTa, “ Reimagining public
proourement law after Broxit: seven core principles for veform and their practical implementasion”,
Working Paper, SSRN, available af: https:/fpapers.ssrn.com/sol3/papers.cfnlabstract_id = 8528172
{Part 1) and http:jfssrn.comfabatract = 3672421 (Part 2} 8. Arrowsyrra, “Constructing rules on excla-
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3.1. — The cross-border procurement models

As recalled, different medels for cross-border cooperation are expli-
citly provided by the Directive: first, contracting authorities can use public
contracts awarded by contraeting authorities of different Member States;
second, a contracting authority may delegate another one to earry out its own
procurement procedure; third, contracting authorities from different Member
States can set up joint entities esbablished under nasional or EU law such as the
BEuropean gronping of territorial cooperation (EGTO).

Therole of cooperation between eontracting authorities in devising transna-
tional public contracts becomes essential to define each party’s responsibilities
as well as relevant national provisions on contract execution and the applicable
European andjor national laws and prineiples®.

Moreover, the European rules of international private law on confliet of
laws (“Rome I7) may apply, allowing for the choice of a different law to be
applied in the execution phase of the contract, which is beyond the scope of the
application of Burcpean directives*®, When considering eross-border situa-
tions, Member States have to define the effects of transnational contracts, such
as third-party effects of assignment of elaims. The current unceriainty as o
the applicable law creates a higher legal risk in transnational public contracts,
inereasing risk of inconsistency in the choice of the national fornm for dispute
resolution™. Addressing all these aspects might avoid competition hetween

sions (debarment) under & post-Brexit regime on public proovrement: a preliminary anslysis”, Working
Paper, S8RN, https/fssmn.comfabstract = 3659809, Cf.: C. R. YURINs, “Brexit and procurement: 2 TS
pexspective on the way ahead”, Public Proourament Law Review, 2017, 1, pp. T1-75.

{47) Recital 73 of the Procurement Directive states that the rules provided by the same Directive
should determine the eonditions for oross-border utilization of UPB and designate the applicable publie
procurement legislation, ncluding the applicable Jegislation on remedies, in cases of cross-border joint
procedures, somplementing the conflet of law rules of Regulation (EC) No. 593/2008 of the European
Parliament and of the Council of 17 June 2608 on the law applicable to contractual obligations {the
“Rome I Regalation”). See F. 8. Mexmrr, N. Durer, L. Grrvo, . Licegrg, €. Piea, “Joint Procure-
ment and the EU Perspective”, G. P1es, T. TaTrat (eds), Low and Heonomics of Public Procurement
Reforms, Routledge, 2018, pp. 121-122.

(48} R. Cavarro PEem, G. M. Racca, “Adminiatrative Cooperation in the Public Contracts and
Bervice Sectors for the Progress of Earopean Integration” F. MERLOXT, A. Piogais (eds), Huropesn
Democraiic Institutions and Administrations, Torino, Giappiohelli, 2018, pp. 265-296.

{49) As the Rome I Regulation does not cover the question of third-party effects of assignment
of ¢leims, on 12 March 2018, the Eurcpear Commisnion publishad a propossl for a new Regulation on
the matter which soeks to reduce existing legal zneertainty throngh the adoption of EU-wide, uniform
conflict-of-laws rules. The Propoesal weald help solving the issue of assignment of olaims also in case of
cross-border/tranenational public contracts: even #, in line with the principles of equal treabment and
transparency, the successful tenderer cannot — without reopeniug the contract to ecompetition ~ transfer
the contract nor the related judicial rights to another operator, merely internal reorganizations of the
suscessful bidder such as takeovere, mergers snd soquisitions or insolvency, do not aufomatieally require
to ri-assign the contract (Dir. 24/2014/E1, wh. no. 110 and art. 72, par.1, let. d} i) and may actnally
pose the question of third-party effects of assignment of judicial claims against the contracting autho-
rity. Unfortunately, the Proposal is still on-going. See EU Commission, Progiosal for @ Reguludion of the
Buropean Parlioment and of the Counedl on the Ine applicable to the third-party effeots of assignmenis
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different legal system frameworks and fostering legal integration. This might
require harmonizing both tender documents and contract clauses in a way to
outline “terms and conditions” running parallel with contract execution accor-
ding to different national laws and also in order to promote efficiency, frans-
parency, accountahility and integrity in public contracting by means of cross-
border interoperability and exchange of data in the execution of transmational
public contractst®,

The cross-border procurement strategies may be implemented through a
joint award or use of the centralized sotivities offsred by a central purchasing
body from a different Member State. In the first case, the cooperation might
require defining a set of shared dlauses applicable in each country, e.g. an
mandatory exclagion grounds, thus enhancing harmonization and requiring
stricter requirements or finding the minimum common denominator.

Buch models of cooperation work on an exclusively voluntary basis and
require adequate capacity to meeb speeific shared strategies. {n this context,
since cross-border proourement covers contracting entities from different
Member States and local agencies, it requires proourement professionals able to
manage not only their respective procurement systems but also any applicable
rule and principle of the countries invelved in the cross-border procurement
agreement. Indeed, eross-border procurement poses significant challenges
deriving from the diversity of their regulations and practices and requires
adequate support fo develop such capacity®,

Another possibility is $0 use centralized purchasing activities of 5 different
Member State. This model requires the purchasing actividy to pablish in a
contract notice the possibility (also non-mandatory} that contracting autho-
rities from different Member tates might call-off from a lot, either directly or
after amini-competition. In this case, the central purchasing body might act as
an intermediary®®. In other cases, the purchasing entity may act as & whole-
saler to resell goods and services to contracting entities from different Member
States, even thongh fow central purchasing bodies in the E17 are acting in this

of claims Brussele, 12.3.2018, COM(2018) 96 finsl, 20180044 (CODY, available at: https:/fenr-lox.suropa.
enflegal-content/EN/TXT/PDF tuzi = CELEX :52018P(0086&Ffrom = EN.

(80) G. B, Racca, “The role of IT solutions in the award snd execution of public procurement
below threshold and list B services: ovarcoming e-barriers”, D. DRacos, B. CaAmanTa (eds), Ouiside ihe
BU Procurement Directives — Inside the Treaty?, Buropean Procurement Lasw Series, Vol 4, Djaf
Publishing,, Copenhagen 2012, pp. $73-305.

(51} EU Commission, Making Public Procurement work in and Jfor Burope, aupra, note 32, p. 7.
See B. Cavario Perry, G. M. Racos, “Administrasive Cooperatior: in the Publio Contracts and Ssrvice
Seotors for the Progrees of European Tntegration”, F. MErLow, A. ProcoLs (eds), Burspean Democratic
Institutions and Adwinistrations, Torino, Giappichelli, 2018, pp. 265-206; P. Cossainek, “The prin-
siples of publie-public cooperation”, in this book.

(52) R. Cavaiio Pinin, G M. Racea, “European Joint Cross-border Procurement and Tnnovation”,
swpra, nota 25, p. 120.
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way so0 far. % The Directive leaves the Member States the choice to determine
the typs of centralized purchasing aetivity to be drawn from their contrac-
ting entities — 5.c. using centralized activities of CPBs acting as wholesaler or
intermedizry. Surprisingty enough, it seems that all the Member States imple-
mented the Directive with a broader scope to allow both approaches, except
Tialy. Ttalian implementation allows its contracting entities to use purchasing
activities from o CPB from another Member Btate only when it is acting as
wholessler, Such restrictive implementation does not ban agreements for joint
cross border conperation but limits the options when buying from a framework
agreement of a different Member State, and consequently, a reciprocal bagis
prinsiple aould limit the cross-horder opportunities to cooperate’™.

A recent ECJ decision underlined that when a framework agreement is
to be awarded, the tender doeuments should clearly specify the contracting
authorities that may benefit from the agreement and the maximum amount
of purchases tn be covered by the subsequent contracts®™. Although the case
foouged on the provisions of the former Directive 200418, the Court’s conclu-
gion likely would be the same under the current Directive 2014/24, which
repealed and replaced Direetive 2004/18 with effect from April 2016 and which
includes gimilar — though more detailed — provisions on framework agree-
ments, Tn case of joint orose-horder procurement both the requirements can
be respected, and the award can be besed on the principles of a legal system
that can thus be effective in another Member States, requiring the application
of & natianal principles for the execution for a certain amount required by one
of the Hsted possible beneficiaries of the framework agreement awarded in
another Memher Btate. Also, the remedies for the award should follow the EU
and National principles of the awarding entity, while the subsequent challenges
on the exeention should apply normally (but not necessarily) rules and prin-
ciples of the Country where the exeoution take place.

As mentioned, another significant innovation in terms of administra-
tive co-pperation regards the possibility for contracting anthorities from
different Member Stales to set up joint entities established under national
or BU law, such as the Buropean Grouping of Territorial Co-operation

(58) L Lwocarsili, “Prosges Inmevation Under the New Public Prosurement Dira.ci.ivas’t,
G. M. Racos, €. R. Yukse (eds), Public consracting and innovation. lessons aoross borders, Droit Admi-
nigbratif | Administeative Law Gollection {eds), Bruzclles, Bruylant, 2019, pp. 31-63.

(54) €. M, Racoa, “Censral Purchasing Bodies in [taly: Relustence and Challenges®, M. COMlBA,
. Bisvie Elawer {eds), Cendral Purchasing Bodies — Vol. 11, Ewvopean Procurcment Law Series,
Edward Wigar, Forthcoming. ]

{55) EGJ, 19 Derember 2018, Anlitrust end Coopservice Soe. coup. arl . A.SS'II Sebino ¢f al., case
C-216{17, ECLLEU:C:2018:1034. The osse involved a request for a prelfminary ruling under At 267
TFEU eoneerning $he decision of & regicnal healthcare authority o aceede to a contract fo.r envizon-
mental services {classified s & “finmework agreement” within the mezAming of ]_EU law op publis procure-
ment} consinded hy ancther heaftheare suthority without & new public lendering proeedure.
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{BEGTC), as it will be noted helow, or other legal entitiss that could act as
(P Bs at the Buropsan level *.

3.2. = European Grouping of Territorial Cooperation
(EGTC)

The posstbility of cresting European Grouwping of Territoria] Cooperation
(EGTC) among bodies governed by public law might fit administrative coope-
ration for the purpese of joint cross-border procurement and transnational
coutracts. Even more challenging might be the cooperation, net only among
traditional contracting entities, but instead among central purchasing bodies
located in different Member States, as provided in the Procurement Direc-
tives™. Tt might be the legal form for seiting an EUT Central purchasing body
that award framework agreement for the different member States partictpating
to if. In the emergency experience such a CPB would have been of great utility.

EGTCs favor the cooperation of public administrations located in different
cotintries fo meet “common ecenomic interests” that might also entail transna-
tional ecntracts. According to the European Union Iaw, the EGTC is a subject
with legal personality set up to promote cross-border cooperation ab a transna-
tional or interregional level®. In that event, “the participating confracting
sarthorities shall, by a decision of the competent body of the joint entity, agree
on the applicable national procurement rules of one of the following Member
States: {a) the national provisions of the Member State where the joind entity
has its registered office; {b) the national provisions of the Member State where
the joint enfity is carrying out its activities”®®. Nonetheless, the frans-
national effeeta of a contraet awarded in one conntry and having effects in
another will be possible.

Territorial and linguistic challenges in the diffasion of such coopera-
tive models have led to the creation of heterogeneous national and regional

{56) Dir. 2014/2¢/EU, recitals Nos. 71 and 73. See EUT Commission, Stafl Working Paper concerning
$he application of EU public procarement law to relations betwesn contraeting authorities (public-publio
cocperation), supra, note 40, p. 12, where it distinguishes between sooperation for the performance of
tasks of public interest in the proper sense and assignad activities that would requirs a compeiitive
tendering within the market.

{67) R.Cavarro Prriv, €, M. Racca, “Eurepean Joint Cross-border Procurement and Tenovation”,
swprg, note 25, p. 110.

{58) Dir. 2014/24/EU, art. 30(5).

(59} Al spproval suthorities adopied the original EGTC Regelation (EC) 1082/2006/CE of
5 Juiy 2008; bat onfy 23 of the §i4 approvel anthorities would bave adopted the EGTC Regulation aa
amended by the Regulation (EXT) 1302/2013 by December 2017. Sinca the introdnetion of the EGTC in
2006, 69 BGTCy were founded in the EU with various loeal, regional and national authorities as well 2s
other members. Currentiy thers ere 68 EGTCq 28 one closed in 2017, Bes EU Commission, Assessment
of the application of BQTC regulation, Fina] report, April 2018. Bee also: BU Commission, Burapean
Tervitorial Coopergiion, Building Bridges Between Peopls, 2011
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frameworks and the degree of detail in national implementation ruies.stﬂl
differs considerably®. Administrative integration among 'ﬁl‘&?’lﬂnatlﬂn&l
territerial levels has been hindered by the complexity of the national legal
framework for the establishment and mewbership of the BGTC, and i?y Member
States’ tendeney to maintain sovereignty on territorial policies, which have so
limited the application®™ o

Bome include extremely technical gnidance such as ta.sk- descriptions,
approval procedures and pravisions for BGTC stafd, or reg@trat;qn plrocedures
in their Member States. Other provisions foous on selective criteria to help
ECTCr seb-up in the ferritory of the approval authority. At:,h.ough the amend-
ment of the original EGTC regulation has considerably facilitated the pBI:fOI'—
manee of EGTCs, $here is still roon for further clarificaston and fegal certainty
of such rules and the refevant principles to apply™. '

Concerning the specific Agresmsnt on cross-border health conpe:ja,tmn
signed by France and Spain for the comstitution of the Europea}% Glrroupu?g. of
Teeritorial Cooperation regarding the Hospital dela Cerdemya,l, it is specified
that the applicable law also for public procurement {s the Spanish law and t:he
law of the avtonomous community of Catalunya; the French rules and prin-
ciples is also applicable, when neoossary, in relation to the subject matter and
the eutities involved™.

4, — RELEVANT EXPERIENCES
OF TRANSNATIONAL PUBLIO CONTRACTS

A relovant experience to promote demand aggee gation in different Member
States and the transnational effects of o joint cross-horder pll'ocurement was
provided by the HAPPI Project (Healthy Ageing — Public Procurement

(60) R, Cavarlo PERIN, G- M. Raoca, “Foropean Joint Cross-horder Procaremant and Tamovation”,
25, p. 1i0. )
awzgi?g%zg;fﬁaﬁanb, Erropean (rouping of Territorial Gooper;mtinn aaan Instrument fcf'r Pmmnmiort
and Tmprovement of Territorial Coopersation in Earops, July 26E5; Commitiee ?f the RE:glO‘]ﬂEt,. Ccn]:;}g]
gions of the Committes of the Regions aboub ﬂlﬂaj o éiuﬁ Cu?uIt;t-éoir&. The Review of Regulation {
ean Cirouping of Territorial Cooperabion, X )
losﬁéz?og%néifnﬁi:;n. Asaessr;ueit of the applieation of EGTC sogulation, Final teport, supra,
mte{ﬁsgi lj&cingrdmg to art, § of the Convention on cross-border health cooperation and the enna.t,ltut‘;}nn
of the European Groaping of Territorial Cooperation Guopara’tinn {BGTC) o_f the Card;nyfa;:[nllsEth:é; ta:
droit applicable pour I'interprétation % *application de lz.i preserff.e C:DH’G’SHtan o8k %e 11:3& de b °
Ia communauté aubonome espagnals, sans préju ice dal’u_lterpmt&’tlon }{ermenat_lf.:qlle 1|1 roit uomnév:s
pautaira applicable et da droib frangais quand son inlégration est negessau‘e en rajson de n,:;x?.tlerel: ;)}1 "
sujets affectés” . According to arh. 1.8 of the Statntes of the EGT(_): : La passation des matol e; pu mshés
biens &b de Bervices esh assujebbie snx régles du droit espagnol qui reg}e:E]enPent la pasasiion des lewr; -
dea gronpements européens de ronpération torritoriale ainsi que, Ie cag échéent, aux reglaments du drol
sominunautairs” . See Marta Franch, in shis haok.
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of Ianovation Project®™. Before the implementation of the Directives, in
the HAPPI projest a highly innovative soheme in the healthcare sector was
enforced and managed based on a consortivm agreement among Buropean
partners, procurement experts and academio institutions with the objective of
awarding EU joint proourement of innovative solutions for active and healthy
ageing persons. The cheiee of French law for the organizational model (the
Groupement de commandes) permitted to overcome the firsi diffieulty in
the cooperation of five Countries. French law was ohosen also for the award
procadure of a framework agreement composed of different lots. The contract
document provided that the choice of the law regulating the execution of the
contract was left to the national partners and each one decided $o apply its own
national legal system. Nonetheless, the effects of the application of a contract
awarded under French law in Italy, for example, required to address the trans-
national effects to avoid the risk of conflicts of laws. Different situations had
to be addressed: for instance, the requirements of the tenderers to comply with
the different non mandatory provisions included in the national implemen-

tations of the Directives. The French provisions conld have resulted into the

choice of a supplier not compliant with the Iialian rules. The Ttalian agency

should have been then received a supply from a non-compliant supplier accor-

ding to national law. One might also notice that the agreement underlying the

joint procurement might have indicated French [aw as the applicable law also

for the exeeution of the contract, thus simplifying the award procedure but also

providing a great effort of harmorization of provisions®.

Regarding cross-joint procurement in the BV, it is also possible to refer to
the possibility that a public entity participates as supplier in the procurement of
a contracting anthority in another country®™. In this case, the transnational
effecte might be evidenced in the award and execution of the procurement. Thig
possibility has been admitted by the EQJ, which has allowed the participation

(64) Bee the detailed informstion at: Bbtp:/jwww.masterseiic.itfeappif; Furopean Innovabion
Partnership, HAPPI Project: Joint Transnational BU Tendezs, at: hittps:f/ec.cutopa.eu/eip/ageing/
pub]ic—proeurement-plaﬁform[ahafinnnvatiYe-solutions!ﬁ—happi~pruject-juint—vransnatinnal-eu-
tenders_an.

{65) The project was refsrenced in the Feasibility Study Concerning the Actnal Implementation of &
Joint Cross-horder Procarement; Procedure by Public Buyew from Diffsrent Mamber States prepared for
the BT Commission by the BBC and 8ki {published on 20/03/2017} 2ed by the Comunication of the EU
Commisaion, Making Public Procurement Work in and for Burope, suprg, note 32, p. 4: “in the HAPPI
project, inmovative solutions for healthy ageing kave been procured jointly by contracting awthorities
in several Member States”, recalling that “more than 20 healthcare organisations from France, Ttaly,
Luxembourg, Belgium or Netherlands parchased HAPPI solutions™.

{68} EGJ, Judgment of the Court (Second Chamber) of 13 January 2005, Commission of the Buro-
pean Communities v. Kingdom of Spain, case C-84/03. Acoording fo the Court, if is not correct 4o
exclude agreements concluided between public authorities and other public bodies from the scope of the
LU Directives on Public Procurement. Fhe ECY stated that for there to be s public contract it is suffi-
aient that “the senfract was concluded between a loral suthority and a person legelly distinet from it”.
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of public bodies in tenders as fitting in the notion of “economie operator” ™.

Ag the ultimate goal of the Buropean framework is to open the market as far
as possible in respact of the principle of fair competition, centracts eoncluded
between several public administrations, alse among different Member States,
are also feasible™,

For example, the transnational effects of a framework agreement awarded
in France or Poland and the call-off done by an Ifalian Hogpital would have to
address different issues s in the choice of the supplier, which might be done
according to national Iaw without sny harmonization effort. Thus, whenever
provided, she possibility of a direct effect would be the acceptance of the fu]_l
seleqtion rules, e.g. of Poland, for what coneerns the selection grounds. Th1.s
possibility might open to a further example of transnational effects of public
contraet®,

A wider notion of “transnational public contracts” also emerges from the
analyeis of the different publie and privaie actors playing a rolein transforming
paklic contracting both sides. In most cases, seonomic {-Jperators do not have
enough negotiating power to impose the terms of 2 public contract, el'(cept fo_r
exercising inflasnce on the content of public contracts through lobbying acti-
vities or industry organizations efforts or the development of model contracts.
Still, there also situations in which private parties may be able to persuade the

{67) The EU law defines the notion of economic operators as: “any natiral or le_aga.l person m:sg}bhc
entity or group of such persons andfor entities, meluding any femporary assaciation .uf undert ings,
which offers the execution of werks and/or a work, the supply of products or Ehef provision c_:f services on
the market” (ATS. 2, par. 1, No. 10 of the EU Direstive No, 24[21_)14_}. Any en_tltlea, pubhc.or private,
and other forms of entities than natural persons ghould &ll fa,ll.wﬁ-hm the liuﬁcm of seonomic operator,
whether or not they ave ‘legal persons” in all cirmumstences™ (Dir. 2014/24/EU, wher. 14). e 2000

{B8) Bt the ColVisma case: BOF, Jadgment of the Coart {Fourth Chambar} of 2:? Drecem m; A
Gansorzie Nazionale I nteruniversitario per le Sci del Mure {GnNLSme) B RagwnsMu.  C838
(-305/08. The case concerned the exolusion of an inter-oniversity consorEiam {formed by aevel:a] Italisn
universities and Minietries) from the tender ¢alled by tha Marche Region fnr the award of & sarvics on the
nequisition of marine seism stratigraphie surveys, the exeontion of core (?nllmg and the taking of samples
aisea. The referring eourt asked the BCJ whether non-profit eniflt.les which are not: nece.asarﬂy present on
the market on s regular bagis {e.g., wniversities and research instl'tutEE}, as Wei.l a8 gronpings {or cu_n;o;_tla)
thereof, may participate in public procurement snd whether an _m_t.er;.:ret.zftmn of the national legisla 2)]11_3,
which providss for the exolusion of such entities from such participaticn, is mni:ra‘;;r to the BYY ;n pub le
procerement. On this point, the BCGJ confivmed that the Kuropean rules a&k_)w hndxef; governed by pul l}c
law (including consortia between universitios), falting wiikin tl}e unnce.pt of sconemic operator set ozt in
the Diregtive, to participate in tenders for the purpose of offering sorvicos on the mfsrkv_sb. )

{69) See also: Conseil &'Etat, Asssmblée, 30[12]2l)_i4, 356563, Publié au ze_r.ue.al. Lebon, cﬂﬂ;f;!'nl'l;lig
the possibitity for comsortia of municipalities such ss, in the Freach Law, the ef:u.bhssﬂments pu 1;14: :
caopérasion intercommmale” (BPCI) to perticipate and to be awarded of & public pmn‘nz.;ement contrac
to mect the needs of anothar pblic person {in this ease, the *Département d.a la Vendée™) as long as :ﬁ;
prindiple of competition is safegaarded, In partienlar, acoording to the Conseil & Etat, bhe price gimptf o«
iy the verziiorial sutbority or the public cooperative estmbljshma_nt. ml{st be dahammfld By il king inf
acgount all the direct and indirest costs vontributing to its formation, without the publie authon;y bene-
fiting, in order to determine it, from an advantage arishg from the TESGUILOS OT MEA0S a.]l?ca.te to 1tt. in
respech of its public service missions and provided that it can, if necessary, justify this by its accounting
deomments or suy other nppropriate mesns of information.
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contracting anthority to make advantageous concessions, that would usnally
not be in line with the government’s policy.

An example might he the case involving the capacity of the French State
and public entities to validly enter into an arbitration agreement with the
Anmerican company Walt Disney in the eontracts related to the construotion of
the Enro Disncy Parkin France. The US investor requested the insertion of an
arbitration clauss in the agreement to avoid the risk of having dispubes hefore
the French courts. Consequently, the French parliament enacted a epecifie
law to authorize the arbitration clause for the investment project, despite the
French rule that prevents public bodies from submitting to arbitration, but
only to national courts. This is an example of transnational public contract
where cooperation concerne s public anthority (the French State) in conneo-
tion with a private company having ite registered office in another country
(the T.8.)0),

These concerns have once again emerged and challenged the idea of “techno-
logical sovereignty” in relation to the public investments foreseen by the post-
pendemic Recovery Plans for the digitalization of the public administrations
in the EU. B is well-known that EU public institutions still largoly rely onnon-
Eurcpean contracts for the supply of services and infrastructures, inrpacting
on the possibility of the Tnien to develop autonomous digital infragtroctures
and exposing citizens to the treatment and use of their data, by foreign jurisdic-
tion (e.g. the Cloud Act in the United States)™. The participation of consartia
between national and foreign companies to the national tenders for the award
of national cloud services might lead 4o criticalities in the resulting “trans-
national” public contracts, due to the possible application of non-domestic
regulations for the management and control of data, as mentioned™, The
challenges of developing strategios for digital autonomy ab & national level in
a transnational perspective could be overcome through the smpowerment of
European initiatives towards the convergence of data and digital governance
models to allow for the management, access and control of data belonging to
EU eitizens and businesses'™.

(70} M. Avprr, 8.W, ScAr, “Transnetions] Lew of Public Contracts: An Tntroduetion”, supra,
note 2, p. I5. Bee also: M. Avpir, “Arbitrage international e$ eontrate publics sn TFranoe”, in M, Aupst
{ad), Condrais publies ef arbifrage international, 2011, pp. 115-121.

(71} The Clarifying Lawful Oversess Tse of Data Act or Clond Act (HR 4043) 38 a United States
federal law enacted in 2018 with the approval of the Consolidated Appropriations Act, 2018, PT. 115.141,
Division V.

(72) In Tialy, the partnerships between Tim and Goagle, betwesn Amazon and Fincantieri {716 %
contirolled by Cassa Depositi e Presiiti, an Ttalinn investmeont bank nnder public control) and between
Microsoft and Leonardo {30 % owned by ths Ministry of the Economy} for participation in the mentioned
cloud tenders are notewarthy.

(73} The Earopoean Commission haa recently preposed the birth of & Exropean sloud initistive wit hin
thesecond pillar of the Styatepy “A Earopean stratogy for date”, smong which the project “Gaia-X". See
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Ag recalled, the perspeotive on “transnational public contracis” concentrate
on horizontal situation and let aside Treaties and Governmental agreements,
s they rise different questions.

5. — JOINT CROSS-BEORDER PUBLIC PROCUREMENT
AND THY COOPERATION PRINCIPLES
FOR TRANSNATIONAL SUPPLY CHAINS
IN THE HEALTH EMERGENCY

Crogs-border and transmational procurement allows public purchasers to
diversify their supply chaing, which sharply reduces the risk that those supply
chains will downfafl - or concomitantly, that prices will beoome out of control -
when local or global emergencies o natural disasters strike, as inevitably they
do'™,

The spread of Covid-19 pandemic required not only domestic offorts to
manage public procurement, but also represented a “sfress test” for coope-
ration in the management of supply chain, especiadly by regional and giobal
international organizations®™. During the emergency, the supply of the
personal protective equipment (PPEs) failed due to interruptions in the supply
chain and similarly for drugs, medical devices and human resources and also
due to the mis-coordination and the reversal of the principle of competition
not among the soppliers but among public buyers at national, regional a:nd
global levels™. Some emphasized that States should be risk-averse in making
choices that may affect population mortality and morbidity; op the conirary,
the ongoing pandemic smergency called for costly and straight-for\_?ra.rd solu-
tions that have challengsd the level of democratic accountability™. Bo, new
possible issnes of compliance with national rules and principles might occur.

The BEuropean Union was deeply affected by the emergency and a .na.ti.nna,l

tendency to closure had to be addressed by the Eurcpean institutions.

EU Commimsion, Communication from the Commission to the Burapean Parligment, the Council, the
EBuropean Eponomit and Social Commiitee and the Commitiee of the Regions, 4 Buropeon sirategy for
dutc, Brossels, 19.2.2030, COM(2020) 66 final, _ o

(74) G.M, Racca, . R, Yukiss, “Introduction. The Promise and Perils of Inmovation in Croga-
Border Proctirement”, supra, note 35, p. 15. i ]

(75) 8, Van HeEcwg, H. Funn, W, Worrs, “The polifios of erisis mansgemens by regional and iber-
naticnal organizations in fighting against a global pandemic: the member states ab a crossroads”™, Inder-
national Review of ddministrative Sciences, January 2021, . ] ]

(78} T.. FoLuiot Laiior, 0. B, Yurms, “COVID-18; Lessons leatned in public pr?({urement, Time
for & new narmali”, Conourrences, 2020, 8, pp. 46-68;, G. L. ALpaNo, “Homo homini lzu.}m.s: on bh,.’e
consequences of buyen' miscoordination in emergenoy procurement for the COVID-1$ crisis in Jtaly”,
Public Procuremens Liw Revigw, 2, 2020, pp. 213-219. . ) L

(77) 8. RosmAckrumar, “Le décision publique, 'sxperiise et l¢ droit III. Time and Virns”, in
www.chemina-publics.crg, 19/07/2021.
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The EU together with the Member States, has taken actions to tackle the
destrmetive impact on the supply chain in the healtheare sector though the
Joint Procurement Agreement (JPA) initiative™. The JPA was in place as
a mechanism of collaborative procurement between the BEU Commission and
the Member States for the joint purchasing of medical goads and equipment
for responding to cross-border health threats. The JPA seeks to avoid dupli-
cation of procarement procedures at national level and thme competition
between buyers for the sourcing of the supplies that they may all need, and
yet be needed in different amounts and at different times. Such mechanisms of
eoordination, correctly addressed and managed by expert (PBs teams, might
allow to face the supply chain derangement with a public coordinated sourcing
and specific case-hy-case decisions by the public authorities on how to distri-
bute the volumes for those who most nsed them, according to the principles of
solidarity and social cohesion!™, The Agreement is not an international treaty
in the zense of the Vienna Convention, but precissly an exseutive act of budge-
tary forecasts of the FU which reserves any disputes to the exclusive jurisdie-
tion of the ECJ®Y. 1t applies the EU financial regulation and not the Buropean
directives on proeurement but share their guaranteeing approach to protect
the principles of transparency, proportionality, equal treatment, and pon-
discriminasion.® Nonetheless, in this case the procurement will be executed
not by the EU institutions but in the Member State, with the eonsequent
pogsible isstes on the applicable principles.

During the Coronavirus outbreak, the BU Commission Isunched several JPA
calls for tender, but the procedure resulted slow and difficult to be managed by
the DG Health, with a scarce experience of procuremens, thus the outcomes
resulted unsatisfactory™. Despite the JPA being adopted by all 27 Member

(78} Ths JPA hea been signed by Tialy on 16 October 2014. As of 30 March 2020, it has been signed
by 27 EU countries and the UK. Sea K. CavaLLo Prrw, G. M. Racoa, “European: Jolat Cross-border
Procurement and Tnnovation”, supra, note 23, p. 118; T. Eotsowis, “EU procurement lagislation in the
titne of COVID-19: fit for purpose?”, P.P.L.R., 2020, 4, pp. 199-212,

(79) O this topic see G. BpaNcanyiLi, “1l modeilo europeo degli acquisti conginnti nells gestiona
degli sventi rischicsi per la salute pubblics”, DPOR anline, 2, 2020, pp. 2333-2348.

(80) The Agresment ig based on the Corpmission Thelegated Regulstion [ETT) No. I1268/2013 of
28 Octeber 2012 on the nules of application of Regulation (BU, Euratom) No. $66/2012 of the Enropean
Parlisment and of the Council on the finaneial rules applicable to the general budget of the Union (now
Regulation (EU, Enratom) 2018/1048). Tke JPA is an sgresment between the Com mission and the parti-
cipating Member States which implements a provision of a legisiative act, nemely, Article 5 of Deci-
sion 1082/2013/EU. Moreover, Articles 272 snd 273, Treaty on the Functioning of the European Union
(TFEL), which explicitly provide for the pussibility of electing the jurisdiction of the Court of Justice
in respect of agreements Lo which the Taion is & party and also ik relabion to dispubes bstwesn membar
states concerning the subject matber of the Treaties,

{81) Artile 160, Regulation (EU, Ewratom} 2018/1046._1t is required that tha tules and princtples
applicable to public contracts ewarded by Union institutions, puch as the European Commission in the
oase of the JPA, comply with the rulss set out in Directive 2014/23/EU (Recital 06; Artiols 161).

{82) The procadures have been condueted in accordance with the ghrict conditions stated in the Regu-
lation (EU, Buratom) 2018{1046, The firet joint provererent tendar for PPR pmder the JPA failed, On
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State, such a model and in general emergeney procurement have come ander
scrutiny. The transnational effeots of the execution were hardly experienced
as the award procedure at first didn’t receive any offer, manifesting the poor
capacity in the sector.

Thus, a proposal to smend the JPA has been advanced. This proposal
would introduce an “exclusivity clanse” fio reduce the risk of internal compe-
tition between the EU and the Member States for the purchase of the same
drags or vaceines through parallel procedures or negotiations. This is a signi-
ficant change from the current JPA, which does not preclude participating
conntries from negotisting bilaterally in parallel to the joint initiative and
allowing several countries to form alliances placing national interests ahead of
the eommon EU interest in the procurement of PPEs and medicinal products.
However, this clanse might be counterproductive because it could discourage
participation of some countries to the to the JPA and requires a very high
capacity in the negotiation as the result of snch procedare will be the onlty
chanee to face the emergency. Moreover, countries with high purchase power
and the capacity to directly negotiate in the market and obtain advantageous
prices and conditions might not aceept sich cooperation if mandatory®.

Forthe B vaccine sirategy, Advance Purchase Agreements {APAs) between
the FU Commission, on behalf of the member Btates, and EU and non-EU
vaecine manufacturing companies have been signed. These contracis might be
considered transnational public contracts, and should need to allow for effec-
tive fulfilment of public and private interest on both sides®. The issue of the

March 12, 2020, & notice on TED was pablished indipsting that lot No. 1 (eye_p_mtestion) a.nd'lot No. 2
{respiratiry prolestion) were not awarded dueto “no lenders or requests to purdicipote were #ecefved or all
were rejested” . Six countries apparently opted out: Bulgatia, Denmark, France, Lithnania .a.nd Portagal.
Finland. O March 17, 2020, the Commission has lannched a tender for additional categories of personal
protactive squipment for eye and respiratory protoction with 25 Member States partivipating. Produoers
mads offers covering and even exceeding the quantities requested by the Member Et_&bas that take part
in the pracurement. On 17 Mareh 2029, the Commission launched & fender for venf-lla:tu.m and respira-
tory equipment with 25 Member States partisipating Whﬂ? 0;1_18 March, the Commission lalm.chad a
new public procurement for leboratory equipment testing kits with 19 Members States. Op 8 April 2020,
$he Oommission, D& Health and Food Safety anneunced the intection to award a contract for the
supply of laboratory equipment for diagnosis containing 6 lots on slample collection sw‘fx.bs, sampla
transport boxes, detecion/fextraction kits, reagents, lnboretory machu_mry znd other equipment. See
the information snd data aveilable on htéps:/fted.entops.en/udliari = TED:NOTICE:1199752020:
HTML:TT-HTML&iabld = i &tahLang = en and hitps:/foc.curapa.cafcommission Iprees_oomr,’ detailfen/
ip_20_523. See 8. SmTH, “COVID-10 and the EU jot procurement sgraoment on medica} countermes-
", F.P.LR, 4 2020, pp. 124-128.

SENIHB?;]PEIIJJLC-E;nmission, pEE)mpnss.l for a Regalation of the European Parlismens and the Couneil
on serions oross-border $hreate to health and repealing Decision Ne. 1082/2013/EU, Brussels,
11 November 2020 COM(2020) 727 final 2020/0322 (COD). n

{84) The “European Vaetine Strategy” has been ianncl:-_ed by the BT Commission on 1'_? June 2020,
See hitps: jec.curopsa.eu/commission fpresscorner/detailfen/ip 20_1103. The EU GDT“?]].ISB.IQD GVoISaes
managing a central gingle procurement procedure on behalf of the Member ﬁtates for signing Advanoe
Purchass Agresments {“APAs”} with suceessful vaccine manvufacturess. Tt is foressen: thai the APAs
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eifects of guch contracts in the national legal systems and the related national
principles is still under evaluation, especially for what concerns the limits of
the possibility of parallel negotiations in time of searcity of the smpplies,

Also, the transatlantic experience of Covid-19 has shown oriticalities in the
global supply chain management. In the U.S., different States responded very
differently o the pandemic, baged in part on their organizational structures
and preparations for the disaster. To help states better prepare, & “maturity
model” has been elaborated to assess state procurement systems, in prepa-
ration for fuiure catastrophes. A recent study suggested that increased
oeniralized governance and cooperation among federal States in the U.S.
in procurement might allow hetter response in fature sapply chain disrap-
tions. Cooperative purchasing, also in past experiences, enabled noordina-
tion, improved leveraging of the volume of the state’s purchasing power and
provided for more efficient application of contracting expertise to a difficult
market situation.®™ The Covid-19 pandemic has demonstrated how large-
seale and mnlti-structured supply chains originated by private organizations
are increasingly acquiring a transnational role, especially when they are
almed at the production of goods and services of “public” interest to be jointly
purchased by national and regional buyers, for example the healthoare supply
chain of PPRs during the pandemie, or also in the field of ITC services for the
public sphers, ag it will be noted below™. Transnational and fransatlantic
supply chains and the qualification of the relevant suppliers might facilitate

should provide that acvess to vaccine doses witl bo allosated to participating Member States according
to the population distribution.

(85) National Associabions of State Procarement Officials (NASPG), Assessing State PPE Procu-
rement During COVID-19: A RESEARCH BEPORT, March 2021, available at: bibps:{forww.naapo.
nrg,lwp-mnﬁentfupiaads/%ﬂjﬂ?%,’%ﬂkCOVIDReportJ‘INAL.pdf. More details of $he debate availabla
ab; h(:tps:,’fpublicpmcuramentintembional.cum/202 1/04/06/naspo-study-of state-procurement-in-the-
Pandemic-key-lessons-learned). The study was based on over 100 hours of interviews condueted by
the academic research team ainoig which: Professers Robart Hapdfield {North Carolina State Univer-
sity), Zhaohui Wu (Oregon State University), Andrea Patrucco (Florida Tnternational University),
Christopher Yukins (Gaorge Wash ington University) and Thomes Rall [Arizona State University),
Procoroment; stall, suppliers, and atate officials. For a comprehensive analyzis of the NASPO Model sce
d.B. Eaurmar, “Cooperative Purchasing: A US Perspective”, G.M. Racoa, O.R. Yuxiws (eds), Joint
Public Procurement and Trnovation: Lessons deross Borders, Droit Administratif/Administrative Law
Coilection {eds), Bruzelles, Bruylant, Pp. 65-91,

(86) In the United States private s-commerce platforms such a8 Amazon.com or Walmazt.com
are entering the market for lower-valie public coniracts thanks to the efficioncy they ensure, even in
the emergency period. See Precisely, the U.8. Congress included provisions to allow for the esting of
& nnovative purchasing method: the “Amazon Amendment” or “Amazon.gov”; Secticn 846 of the
Nationsl Defense Authorization At of 2018 (2018 NDAA) established mles for the use of e-portals for
she purchsse of evmmercial off-the-ghelf {COTS} items that reqnire an advanced lovel of customizstion
not available through standard solutions, They ate, however, avident that $he criticalities connected to
such choice. Tn this regard, ses P, MoK rew, “The Pazsait of Streamlined Parchasing, Commercial Item,
E-Portels, and Amazon”, . M. Racca, ¢ B. Yuros {eds), Josnt Public Procurement and Innovation.
Lessons Across Borders, Brussels, 2018, PP 373-386.
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facing futare emergencies and reduoe the unde.si-mble effects of future and even
more difficnlt health andfor environmental erisis. o
Such private value chains offen bring together multiple suppher;'s in dece?
tralized networks administered through contrach governance, vg;[ch contsl i-
tute & Tegulatory landscape that almost resgambleg & leig:al orc‘-ler 1 Fun: 1«()};
nally, private governance in the su?pi? chain reglmzs coml;lme ® el]:'r?:azion
legistative, administrative, and adjudicatory power that the qt.;lau.ll ion
as “private” becomes “overly reductive, not only hecause value o ai,‘ms s,of
real-life (“public’) repercussions but because f:t)lnt.ract Serves as a orm]]llml
competing values and disconrses beyond efficiency (social, environmental,
integrity eonsiderations)”®®. N . _
The emergency has highlighted the need for 3'651[131113 supply cha,mz, s searr
city of many difforent categories of he&lthca?re maferials ean s;huisd ow;n :11
hospitats and our seonomy. Such supply chaine mush belunderstoo not o ! ¥
as a stockpile, but as a “network of sbockpiles™ (l:ha{actfarlzed by tr.an;s}ziare.nez,
flexibility, independence, and equity in the distribution of med:;;r ev;lcfm..
Thus, supplyieg chain can be considered as s common good to be fa y es.s: o
the protection of hurean life and public value™. Indeed, as one of the eri 1;1]5}1
to the transnational legal approach is that has a.ceelera.t.ed the eol?apse : te
private/publie dichotomy in favor of the first, transna,tloua-l public ccin r}j.zi i
and the public sphere might regain their regula.hory. role of pn'vafe supply ¢ "
that, otherwise, would develop into “self-validating practice” and creating
their own structure and sourees of legitimacy™.

6. — CoNCLUSIONS

Ag recalled, different categories and types of tra.ns]fla:tiﬂna;l effects of
public confracts can emerge, nonetheless the Hmited experience of such forms

(87) G. GzerFl, Global value Chaing and Development. Redefining the Contours of 21st Century

italism, Cambridge University Prees, 2018, ) . “Private
OBPEZZI)EE Hallﬂivz:ssg E1rED, “Transnational Contract Law™, supra, nuts!:, 5, p. 522, 0.0 S;l’r:li‘i,mim:aﬁ;
Law in & Tost-national Bocisty, From ox post to ex anto governanes”, M. MA];}}ZR‘O.% n (}amvb’ridga
8. SANEARI {edn), Transeational Lew, Rethinking Buropean Law and Legal Thinking,
Tniversity Press, 2014, pp. 307-320.
UHT;;; S{se R. HANDFI?‘.{D, . J. FINgaERsTADT, B. 8. Soaxelinr, A, BLasTon GEEEY;;,.S?;:S‘?C’
“A Oommons for 2 Supply Chein in the Post-COVID-19 Era: The Case for a.v y Krongs Dt 5_’;
National Stockpile”, The Milbank Quarkerly, 2020, 98, Bp- ]058-109?;19' . '{.‘t()s;m”, P.Dﬁgy a,nd.gﬂci“y,
“Clp-govemning common gooda: Interaction patferns nti privata m{'lg pumij 1: ;sw;.gw gy mg;az,m-,;

5: . 1-12; M. Bauwews, N. MeEwpags, A. TacomecLa, Syn
ipiﬁéaifzﬁw;appRipml by Orange Labs and PP Foundidien, 2()_12_. On'cum mon googz adngd ﬁthe n;ialc}l ltlz
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of cooperation doesn't permit yet to clearly define the complete set and the
precise eonsistency of the applieable principles. The goal is just to underfine
different perspectives opened by the challanges of cross-border and transna-
tional cooperation through public procurement and the effects on the separate
or combined application of rules and principles of different countries.

The EU inbegration principle, as evolving after the emergency, might
hecome & lever to increase joint transnational procurement and contracts for
Europe, contracted by the EU institutions, or by network of contracting enti-
ties, mainly CPBa, that might know the market and efficiently eoordinate the
purchasing activities, pursuing also common indusirial policy goals, for the
benefit of the oitizens.

The Buropean supply chain, the favor for innovative SMEs, the develop-
ment of EU platform for public contracts, the sustainability goals can undoub-
tedly be reached also through a jeint cross-border cooperation and transna-
tional cooperation in procurement and in the subsequent prompi and efficient
execution of contracts in the different countries where they must be applied.
Such evolution would provide a strategic value for the next emergencies to face
around the world.
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