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Joint Procurement Challenges in the 

Future Implementation ofthe New 

Directives 

Gabriella M Racca 

1. Introduction

The need to improve efficiency aud effectiveness in public procurement mar­
kets requires the promotion of collaborative procurement arraugements aud 
the use of framework agreements in arder to modernize the procurement sys­
tem.1 Aggregation of demaud cau yield considerable positive effects for con­
tracting authorities and suppliers including economies of scale, increased 
buying power on the part of public authorities aud a possibility for them to 
pool skills and expertise aud to share the procurement related costs aud risks. 
A coherent strategy of lots in framework agreements might favour the devel­
opment of SMEs aud promote the entrauce of new economie operators in the 
relevaut market, preventing an excessive concentration of contracts in favour 
of larger undertakings. Such evolution, together with increased sldlls of pro­
curement officials, cau foster transparency, equa! treatment aud accountabil­
ity. 

Widespread fragmentation of procurement entities across the public sector 
is still present. 2 An overall vision on how lo organize aud exploit the strategie 

I. OECD Centralised Purchasing Systems in the EU, January 11, 2011, at www.oecd­
ilibrary.org/ governance/ centralised-purchasingsystems-in-the-european-uni on_ -
5kgkgqv703xw-en.

2. The contracting authorities and entities concluding contracts outside of the scope of
the Public Procurement Directives must comply with the fundamental principles of
the EU Treaty in genera} and the principle of non-discrimination on grounds of n�:
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power of public spending is stil! missing.3 This leads to a fragmentation of 
contracts of limited value below the European thresholds, being a first key 
factor that limits the creation of a European procurement market. According 
to the Green Paper, only 1.6 percent of pub li e contracts are awarded to opera­
tors from other Member States. 4 From a transaction cost viewpoint, the sign­
ing of hundreds of thousands of low-value contracts can possibly result in 
large price variations for very similar products resulting in considerable inef­
ficiency. Consequently, a new complex approach for a complete and compre­
hensive vision of the possible strategies of Collaborative Procuring policies 
and Frarnework Agreements strategies is required.5

The Europe 2020 Strategy requires a more efficient use of pub li e funds by 
improving the conditions for business to innovate and supporting the shift 
towarcls a resource-efficient and low-carbon economy. Directive 2014/24/EU 
has introduced simplified rules and procedures with the aim of opening EU 

tionality in particular, where those contracts are of certain cross-border interest. Case 
C-324/98 Telaustria Verlags GmbH v Telekom Austria AG [2000] ECR-1 10745;
Joined Cases C-147/06 and C-148/06, SECAP SpA v Comune di Torino [2008] ECR
1-3565, for procurement below the threshold with a certain cross-border interest. Case
C-412/04, European Commission v Repubblica italiana [2008] ECR 1-619. See also:
G. M. Racca, 'The rote ofIT solutions in the award and execution ofpublic procure­
ment below threshold and list B services: overcoming e-barriers' in D. Dragos - R.
Caranta (eds,) Outside the EU Procurement Directives-inside the Treaty?, (Copen­
hagen, Dl0F, 2012), 373 et seq.

3. A high percentage of the total amount of public procurements is awarded without
complying with most of the rules set by European Directives, and value of approxi­
mately 4 percent is below threshold. Organisation for Economie Co-operation and
Development, 'Public Procurement in EU Member States - The Regulation of Con­
tract Below the EU Thresholds and in Areas not Covered by the Detailed Rules ofthe
EU Directives', May 27, 2010, 13 et seq, in http://www.oecd-ilibrary.org govern­
ance/public-procurement-in-eu-member-states_5km9lp7slmxv-en, where on explain
that "an evaluation ofthe Public Procurement Directives carried out by Europe Eco­
nomics for the European Commission and published in 2006 concluded that only
about 20% of the total amount of public procurement was covered by the detailed
rules of the Directives, while the remainder would be covered by exceptions to the
Directives, such as certain defence procurements and below threshold procurement".
Racca G. M., 'The role ofIT solut:ions in the award and execut:ion ofpublic procure­
ment below threshold and list B services: overcoming e-barriers', above fn. 2, 376.

4. Commission EU 'Green paper on the modemisation ofEU public procurement policy
-towards a more efficient European procurement market', COM(2011) 15 final, Jan­
uary 27, 2011.

5. Edler J. - Georghiou L., 'Public procurement and innovation - resurrecting the de­
mand side', in Research Policy, 2007, 36(7): 949-963.

I. lntroduction

markets ( especially for SME). It aims, arnong other objectives, to overcome 
barriers to aggregation of public demand of goods, services and works and to 
foster cooperation between public entities, preventing any distortion of com­
petition. 

A special Chapter on "Techniques and instruments for electronic and ag­
gregated procurement" has been introduced.6 It allows national contracting 
authorities, and contracting authorities from different EU Member States, to 
engage in public-public cooperation following various models. The opening 
of new models of joint procurement could foster cross-border participation 
but also requires means to tackle the problem of persisting differences arnong 
Member States' national procurement systems and solutions to barriers faced 
by economie operators seeking to participate in electronic procedures, partic­
ularly across the borders. A significant and effective aggregation can he 
achieved through framework agreements. An innovative use of electronic in­
struments that could foster transparency and accountability7 will assure citi­
zens' monitoring of the quality of the public spending and which is an im­
portant imperative in times of economie crisis. Aggregated procurement un­
doubtedly constitutes an important future chaUenge for innovation in public 
procurement award procedures. 8 

Joint procurement and electronic tools implemented by centrai purchasing 
bodies (CPBs) for the award of framework agreements changes the perspec­
tive of public procurement and opens up new forms of strategie sourcing 
which individuai procuring entities may fmd difficult to fully understand and 
comprehend. 

Such change requires the adoption of common standards and interoperable 
systems as well as procedures conducted by electronic means in the perfor­
mance phase too. Centrai purchasing bodies (CPB) are best equipped to en­
sure such development through use the use of the most innovative e­
procurement platforms. Such bodies could also assure effective translation 
given that language remains a significant barrier to cross-border procurement. 
Equally, joint procurement presents an opportunity to introduce greater scru-

6. Directive 2014/24/EU, Art. 33-39.
7. On this point, see G. M. Racc!½ 'The electronic award and execution of public pro­

curement', in Ius Publicum Network Review, available at http://www.ius­
publicum.com/repository/uploads/17 _ 05_2013 _ 19 _31-Racca _ 1T _IUS-PUBLICUM­
_ EN.pdf.

8. See G. M. Racca, 'Aggregate Models of Public Procurement and Secondary Consid­
eration: An Italian Perspective', in R. Caranta and M. Trybus (eds.), Tue law of green
and socia! procuremenl in Europe, (Copenhagen, DJ0F, 2010), 165.
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tiny within procurement systems, providing ways to apply more objectivity in 
selecting suppliers, supporting better governauce aud assuring the quality of 
the performance required.9 

2. Collaborative procurement in Europe

National governments, locai authorities aud public orgauizations, utilities aud 
agencies at any leve! are normally endowed with contractual autonomy aud 
can purchase independently, according to international, European, aud na­
tional rules. This meaus that a considerable mix of individuai procuring ef­
forts cau be utilised within a public administration. 10 Entities that carry out
single procuring procedures often caunot assure the required professional 
skills aud procurement training. 11 Many small procurement units do not have 
highly trained professionals with necessary skills. Further, the risks aud 
trausaction costs of a huge number of award procedures may become very 
high. 

This widespread fragmentation ofprocuring entities hinders au overall vi­
sion of public purchasing power aud becomes an obstacle to complete aud 
comprehensive procurement strategies. 12 The promotion of value achieved
through forms of collaborative procurement aud professionalism might 
chauge the perspective on public procurement, allowing the achievement of a 
deeper knowledge ofthe different market conditions aud characteristics13 and 
ofthe possibility to orient innovation or promote sustainability policies. 

9. Commission (EC) 'Evaluation of the 2004 Action Pian for Electronic Public Pro­
curement Accompanying document to the Green Paper on expanding the use of e­
Procurement in the EU' SEC(20!0) 1214 final October IO, 2010, 7. G. M. Racca,
'Collaborative procurement and contract performance in the Italian healthcare sector:
Illustrati on of a comrnon problem in European procurernent', in P.P.L.R., 201 O, 119.

10. M. Burgi, 'In-house providing in Germany', in M. Comba and S. Treumer (eds.), The
ln-House Providing in European Law, (Copenhagen, DJ0F Publishing), 2010, 71-93.

11, G. M. Racca, 'Collaborative procurement and contract perfonnance in the Italian 
healthcare sector: Illustrati.on of a comman problem in European procurement', 
cit.above fn. 10, 119-133. The value of these single award procedures can be very 
limited if we consider, for example, a small rural community. On the contrary, this 
value can also be very high for an urban city hospital. 

12, Edler J, - Georghiou L., 'Public procurement and innovation resurrecting the demand
side' above fn. 5, 949. 

13. Commission EU, 'European code of best practices facilitating access by SMEs to
public procurement contracts' SEC(2008) 2193, June 25, 2008.
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The previous rules on public procurement were mainly concentrated only 
on single award procedures by individuai procuring entities. Nonetheless, 
severa! Member States coordinated a number of procuring activities in order 
to deliver the 'best value' in public spending. Over the years, awareness of 
the efficiency of joint procurement increased aud was finally introduced in 
the Ettropeau legai framework, thus facilitating a quicker growth ofthese new 
opportunities and strategies in public procurement. The previous Directives 
provided a number of tools for the aggregati on of demaud, including centrai 
purchasing bodies (CPBs) aud other instruments that may be used for this 
purpose.14 Procuring entities cau coordinate their activities by simply sharing
their experiences or coordinating certain phases of the procurement proce­
dure. Procurements cau be awarded on the basis of a contract of cooperation 
between severa! procuring entities through a 'contractual model' of coopera­
tion.15 Collaborative purchasing arrangements between municipalities in a 
specific geographical area, formally and permauently established, are not un­
usual in amunber ofEU Member States, aud which have recently talrnn offin 
Italy.16 Such arraugements are especially feasible for goods aud services that
are commonly in demaud in auy municipality, such as food, fuel, aud ener­
gy. '7 

14. Different kinds of agreement between contracting entities. G. M. Racca 'Collabora­
tive procurement and contract performance in the Italian healthcare sector': illustra­
tion of a common problem in European procurernent' above fn. 1 O; S. Arrowsmith,
'Framework Purchasing and Qualification Lists under the European Procurement Di­
rectives' in P.P.L.R., 1999, 115-146 and 168-186; J. Chard, G. Duhs, J. Houlden,
(2008) 'Body beautiful or vile bodies? Centrai purchasing in the UK', in P.P.L.R.,

· 2008, NA26; C. R. Yukins, 'Use and Regulation of Electronic Reverse Auctions in
the United States', in S. Anowsmith (ed.), Reform ofthe UNCITRAL model law on
procurement: Procurement regulation for the 21st century, Danvers: Thomson Reu­
ters/West.

15. See G. M. Racca, 'Le modalità organizzative delle aziende sanitarie in relazione
all'attività contrattuale e le prospettive di razionalizzazione degli acquisti connessi al­
la prestazione dei servizi sanitari pubblici', in A. Pioggia- M. Dugato - G. M. Racca
- S. Civitarese Matteucci (eds.), Oltre l'aziendalizzazione del servizio sanitario, (Mi­
lano, Franco Angeli, 2008), 264-297. This normally leads to a sum of separate pro­
curing procedures or the sum of lots included into them, sometimes with a common 
elaboration of technical specifications and the estimation of aggregate requirements. 
Cooperation can also lead to informai agreements far the exchange of information on 
highly standardized products and their prices. 

16. Italian D.L. 24 Apri! 2014, Article 9, converted in law 23 June 2014 No. 89.
17. OECD, Centralised Purchasing Systems in the EU, above fh. I.
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In Europe, CPBs are created to purchase goods, services or works or other 
contracting anthorities without having to comply with the public procurement 
rules.18 The Directives provide discretion to Member States to choose wheth­
er to create CPBs and the choice of how to use these instruments.19 Ordinari­
ly, the aim is to achieve economies of scale and to limit the transaction costs. 
The new Directives define different models for such activity, underlining cer­
tain advantages especially in sharing the risks of innovative procurements. 

In this regard, joint procurement and the professionalization ofpublic pro­
curement have become two of the most important challenges for public pur­
chasers and for the suppliers. 

Joint procurement is regarded as a fundamental step in optimising profes­
sional ski!ls, since it allows Member States to address the present fragmenta­
tion and dispersion of these skills.20 The increasing complexity of the award 
procedure can only be addressed through a number of different legai, eco­
nomie and technical skills that a small or medium-sized procuriug entity can­
not afford. This shou!d lower the increasing legai risk of dealing with protests 
and complaints during both the award of frarnework agreements and the pro­
cedure for call-offs and mini-competitions. 

Moreover collaborative procurement can significantly improve the use of 
IT too!s.21 A CPB can use these instruments for the digitalization of procur­
ing documents and, in particular, to implement new procedures of selecting 

18, DG internal policies of the UE 'The Applicabili!y of Internal Market rules for Inter­Communal Co-operations' September 2006. According to Artide 1, para. (10) Euro­pean Parliarnent and Council of Directive 18/2004 [2004] O.J, Ll34/l 14 A/18/EC a"central purchasing body" is a contracting authorìty which: - acquires supplies and/orservices intended for contracting authorities or- awards public contracts or concludesframework agreements for works, supplies or services intended for contracting au­thorities. 
19, Directive 2004/17/EC, Recita No, 23. 
20. OECD, Centralised Purchasing Systems in the EU, cit above fn. I.
21. C. R. Yukins, 'Use and regulation ofelectronic reverse auctions in the United States',

above fn. 15. As is known, the provisions inside in the EU directives have to imple­
mented by Member States, Directive 2014/24/EU requires national transpositìon
within 24 rnonths from the date of entry into force ofthe directive itself (see directive
2014/24/EU, cit., Artide 90). Yet, Member States may postpone the application of
"rules applicable to communication" ex Artide 2, § 1 until 18 October 2018, except
where use of electronic means is mandatory pursuant to Articles 34, 35 or 36, Article
37(3), Artide 51(2) or Artide 53, respectively on dynarnic purchasing systems, elec­
tronic auctions, electronic catalogues, electronic means of communication to be used
in all procurernent procedures conducted by a central purchasing body, electronic
transmission ofnotices and electronic availability ofprocurement documents.
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bidders such as e-auctions, framework agreements, dynarnic purchasing sys­
tems as well as build archives ofaward data.22 

At the European leve!, the presence of a number of barriers faced by pub­
lic organizations buying innovations is increasingly evident. These barriers 
include a Jack of coordination arnong CPBs as well as a Jack ofunderstanding 
as to how purchasing power can drive innovation at both national and Euro­
pean leve!. To address this issue, the EU23 is promoting European public pro­
curement networks24 as strategie means of cooperation. 

22. In view ofthe large volumes purchased by these organizations, it has been considered
that thcse techniques can help increase campetition and streamline public purchasing,
L. Albano - L. Carpinetì -F. Dini, L. Giamboni, F. Russo, G. Spagnolo, 'Riflessioni
sull'impatto economico degli istituti innovativi del codice dei contratti pubblici rela­
tivi a lavori, servizi e forniture', in Quaderni CONSIP, 2007, IV, 13 et seq.

23. Commission EU, DG Enterprise and Industry, 'The lead market initiative' (2009).
24. For significant examples of such networks, see the projects launched within the

Competitiveness and lnnovation Programme. The legal basis for such networks is the
Decision No. 1639/2006/EC of the European Parliament and of the Council, of 24
October 2006, establishing a Competitiveness and Innovation Framework Pro­
grammo (2007 to 2013). Specifically, the cali under which the networks have been
launched is the Ca!! for Proposals, "Supporting Public Procurement Of Innovative
Solutions: networking and fmancing procurement" (ENT/CIP/11/C/N02C011), and
the financed project are: "HAPPI", which establishes long-tenn collaborati.on be­
tween healthcare purchasing organisations across Europe in arder to identify "ageing
wetr' and innovative health products, services and solutions and to put in plaèe joint
cross-border procurement far the benefit of healthcare organisations (about "HAPPI",
see http://www.happi-project.eu/ ); "FIRED-uP", with the aim of creating the condi­
tions in which the procurement of new solutions can occur, "by engaging with the
market, developing specifications, and addressing legai and operational risk factors",
and by launching a competitive dialogue procedure through which one of the two
partners, the London Pire Brigade, will award a framework agreement split in lots on 
behalf of other contracting authorities (about FIRED-uP, see http://www.fired-up.eu/
). "PRO-LITE", with the aim to suppor! the development of guidance for public sec­
tor authorities on how they can consolidate their procurement power to create·econo­
mies of scale, procure innovatively and drive the European economies, also through
delivering common specifications - across member states - for lighting requirements
(about "PRO-LITE", see http://www.prolitepartnership.eu/ ); "EcoQUIP", with the
aim to support public procurers in purchasing new/improved solutions in arder to off­
set the additional risks and costs of innovation procurement, enable collaboration to
create a critical mass of demand and test the feasibility and options far a future EU
support scheme; in this context, the project will give birth to an 'Innovation Procure­
ment Leaders Group' of hospitals that have competence in innovation procurement
and the capacity to pioneer new approaches to collaborative procurement (about
"EcoQUIP" see http://www.ecoquip.eu/ ); "lnnoBuild", whose main objective is to
improve the process by which contracting public authorities and entities are acquiring
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The instruments for establishing and regulating the activities of CPBs dif­
fer across EU Member States. Some CPBs in the EU have the legai status of 
a publicly-owned limited company.25 Jn other cases, a public-private partner­
ship is established. Tue question of how activities are funded using such 
methods becomes more and more complex. This is a key point whenever 

goods and services, developing a joint public procurement strategy and then imple­
menting this joint procurement for sustaiEable high tech building projects for senior 
citizens (about "InnoBuild" see http://www.innobuild.eu/ ); "Innobooster inLIFE", 
with the aim to support public procurers in purchasing new and improved solutions in 
the field of energy efficiency and resource scarcity, through defining technical speci­
fications for innovative solutions and formulating a business-case regarding the pro­
curement of innovation (about "Innobooster inLIFE" see http://www.bbg.gv.at/ in­
dex.php?id�l028 ); "SPEA", with the aim of undertaking a joint procurement be­
tween the three partners, for the purchasing of innovative solutions in the area of en­
ergy efficiency in municipal buildings in the three partner cities (about "SPEA" see 
http://\\ww.speaproject.eu/en/spea ); "SYNCRO", with the aim to develop a smart 
road systern with rneasures that range from road and/or car sensors to smart data col­
lection, proposing itself to be a business opportunity for SMEs to access a transna­
tional tender through the launch of transnational public procurement of innovative so­
lutions promoting high tech ITS solutions (about "SYNCRO" see http://www.syn­
crornobility.eu/ ); "PPI Platform'\ with the objective to structure a.od coordinate net­
working, capacit)r building, dissemination and use ofpublic procurernent as a mecha­
nism for procurement ofinnovation. To achieve the overall objective, the project has 
createci a European Procurement and Innovati on Platform consisting of a highly inter­
active public website supported and complemented by guidance tools, events, training 
and staff exchange to support public procurement of innovative solutions (about "PPI 
Platform" see https://www.innovation-procurement.org), 

25. }!anse! (Finland), Consip (Italy), and SKI (Denmark) are all non-profit limited com­
panies that are partialiy or totally owned and controlled by their countries' ministries
of finance.25 SKI has, in addition, a second owner that is the Association of Local
Authorities, which owns 45 percent ofthe company. UGAP (France) is a public body
with legai personality and no share capita!, fully controlled by the State. Others are
public bodies, or agencies or public-private partnerships such as NHS Supply Chain
in the UK which has considerable economie independence and a relationship with the
German-mvned logistics business, DHL. OECD, Centralised Purchasing Systems in
the EU, citabove fn. 1. See also G. M. Racca - R, Cavallo Perin, 'Organizzazioni san­
itarie e contratti pubblici in Europa: modelli organizzativi per la qualità in un sistema
di concorrenza', in A Pioggia-S, Civitarese Matteucci - G. M. Racca-M. Dugato
(eds.) I servizi sanitari: organizzazione, riforme e sostenibilità. Una prospettiva com­
parata, Santarcangelo di Romagna, 2011, 193, In the same book Ibere are more de­
tailed article concerning Joint Procurement in DK (by D. Casalini), France (by S,
Ponzio), Germany, Spain (by M Pignatti) and US (by M Mattalia and M. Consito ),
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CPBs are funded through fees as service charges. 26 Procurements can be de­
signed such that procuring entities pay a fee when call-offs (second-round ef­
forts) are made, or fees are paid by suppliers when they invoice through 
framework agreements. Service charges enable CPBs to make profits which 
can be reinvested to improve the quality of their services. Further, national 
rules can define whether they can operate only in specific sectors, act as 
wholesalers in predetermined product categories,27 or arrange framework 
agreements in the capacity of intermediary.28 The mandates given to CPBs
may be different and specify whether the framework agreements have to be 
considered mandatory or voluntary for the procuring entities. Some countries 
require adherence to CPBs contracts as mandatory with the aim to encourage 
and strengthen collaborative procurement.29 The new Directive offers Mem­
ber States the possibility to oblige recourse to such methods, even if only for 
just some categories of public contracts to specific CPBs (Directive 
2014/24/EU, Article 37(1)). A more flexible approach is often adopted, leav­
ing procuring entities with a choice to adhere to a non mandatory framework 
contrae! of a CPB, based on the evaluation that better conditions are unlikely 
to be found in the market. 

This requires an in-depth lmowledge of the specific market, appropriate 
organizational design and a strategie system for locai, regional, national and 
European procurement. When the requirements are broadly similar, some­
times CPBs face highly concentrated supply markets amongst multi-national 

26. OECD, Centralised Purchasing Systems in the EU, above fn. 1, 11, where it is noted
that the service fee is based on the invoiced turnover generated under the framework
agreement and normally amounts to between 0.6% and 2%.

27. See ECD Centralised Purchasing Systems in the EU, cit. above fn. 1, particularly on
Italy, Hungary, Finland and Denmark experiences the operations of Consip (Italy)
and KSzF (Hungary) are regulated quite in detail, while the CPBs in the Notdic coun­
tries are given more freedom to plan and manage their operations. As an example, the
regulatory instrument in Hungary governing the operations of KSzF prescribes in de­
tail the product areas and public sector bodies covered and specifies whether the
framework agreements are mandatory or voluntary as well as the financing mecha­
nism. No similarly detailed regulations exist in countries such as Denmark, Finland
and Sweden. There, CPBs may basically decide far themselves on the products and
service areas that are subject to framework agreements, the financing models, the
type offramework agreements to use including calI-offsystems and, in particular, the
organisation, staffing, market relationships and design of all of the steps in the pro­
curement process.

28. OECD, Centralised Purchasing Systems in the EU, above fn. 1.
29. OECD, Centralised Purchasing Systems in the EU above fn. 1.
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suppliers and it seems unefficient to set up hundreds of award procedures. 30

The limit to free competition considered to be a risk involved in the aggrega­
tion of purchases can be overcmne31 tluough the provision of different kind 
of lots for size and type of products when the market conditions require it. 

2.1. Joint Procurement as public-public cooperation 

In 2011, the EU Commission identified tl1e need to distinguish what is meant 
by public-public cooperation with the aim to clarify when ilie EU Public Pro­
curement Directives apply and when iliey do not for the benefit of contracting 
authorities wishing to cooperate.32 As highlighted by the ECJ case Jaw, joint 
procurement can follow different organizational models, which the EU 
Commission qualifies as "non-institutionalized/horizontal co-operation" 
(without creating a jointly controlled 'in-house' entity) to jointly fulfil public 
tasks. 33 The Court has stressed that EU law does not require contracting au­
thorities to use any particular legai form in arder to jointly carry out their 
public service tasks.34 On this basis, contracting authorities may establish 
horizontal co-operation amongst iliemselves, which involves the conclusion 
of agreements, not covered by EU public procurement law, if at least the fol­
lowing conditions are met: the arrangement involves only contracting au­
thorities; there is no participation ofprivate capitai; ilie agreement is aimed at 
real co-operation for the joint performance of a common task, as opposed to a 
normai public contract35

; and ilie cooperation is governed only by considera­
tions relating to the public interest. 36

30. S. Williams, T. Chambers, S. Hills, F. Dowson, 'Buying a better word: sustainable
public procurement', 2008, available at http://www.forumforthefuture.org/projects/
buying-a-better-world.

31. G. M. Racca, 'Professional Buying Organisations, Sustainability and Competition in
Public Procurement Perfonnance proceeding at 4th International Public Procurement
Conference, Seoul, August 26-28, 2010,

32. EU Commission, Commission staff working paper concerning the application of EU
public procurement law to relations between contracting authorities ('public-public
cooperation'), 4 October 2011, SEC(2011) 1169 final, 3.

33. EU Commission, Commission staff working paper concerning the application of EU
public procurement law to relations bet\,veen contracting authorities ('public-public
cooperation'), above fu. 34, 12.

34. Case C-480/06, Commission v Germany, [2009] ECR 1-04747, par. 47.
35. EU Commission, Commission staffworking paper concerning the application ofEU

public procurement law to relations bet\,veen contracting authorities ('public-public
cooperation'), above fn. 34, 13. Case C-480/06 Commission v Germany [2009] ECR
1-4747, par. 38. On the basis oftl1e Hamburg-judgment, the aim ofcooperation is to
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As recalled, the new Directive highlights the difference between individu­
ai contracting authorities and any forms of PP cooperation (Public-to-•Public)., 
(voluntary, contractual, corporale) and better defines ilie raie of CPBs as·· 
wholesaler or intermediary. In this legai framework contracting authorities 
may, wiiliout applying ilie procedures provided in the new Directive, "award 
a public service contrae! for ilie provision of centralised purchasing activities 
to a central purchasing body" (Directive 2014/24/EU, Artide 37( 4)). 

Tue Court of Justice37 has dealt with the risk of public-public collusion38 

related to the concentration of public purchasing power. The Court of Justice 
excluded such risks considering iliat such coordination is for ilie benefit of 
citizens. Moreover, a lots strategy can avoid ilie risks of awarding tao few 
and too large contracts. Correctly addressed, Public-Public cooperation can 
result in a "positive collusion" for ilie benefit of competition. It can drive the 
market according to public interest and encourage sharing risks and costs of 
innovations among a number of contracting authorities. However, aggregated 
purchasing also requires more transparency since the use of contractual tools 
such as Framework Agreements can determine risks for integrity as happens 
in the US with ilie JDIQ (indefinite delivery - indefinite quantity) "umbrella 
contract".39 In the EU, risks of discrimination were related to the award of
Framework Agreements, particularly in ilie UK Healthcare sector.40

The substantial challenge of collaborative procurement is to overcome 
language and legai barriers among Member States. Cross-border cooperation 
among CPBs might be an important tool to foster competition and participa­
tion of economie operators from different Member States and of innovative 
SMEs. 

jointly ensure the execution of a public task which ali the cooperation partners bave to 
petform. 

36. EU Commission, Commission staff working paper concerning the application of EU 
public procurement law to relations betvveen contracting authorities ('public-public
cooperation'), above fn. 34.

37. Case C-205/03P, Federaci6n Espaftola de Empresas de Tecnologia Sanitaria (FENIN)
v EC Commission in [2006] ECR 1-6295; Case C-113/07, Selex v EC Commission­
Eurocontrol, [2009] ECR 1-2207. in C-113/07 P.

38. Case C-113/02, EC Commission v Kingdom ofthe Netherlands, [2004] ECR 1-9707.
39. See C. R. Yukins, 'Are ID!Qs Inefficient? Sharing Lessons with European Frame­

work Contracting', in P.C.L.J., 2008, 545. G. I. Gordon - G. M. Racca, 'lntegrity
Challenges in the EU and U.S. Procurement Systems', in G. M. Racca- C. Yukins,
Integri!)' and Efficiency in Sustainable Public Contracts, Bruylant, 2014, 117-145.

40. Case C- 406/08, Uniplex (UK) Ltd v NHS Business Services Authorit)', ECR 1-
00817.
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3. New perspectives of Joint Procurement in the recent
provisions

The issue of joint procurement is addressed in a special Chapter on "Tech­
niques and Instruments for Electronic and Aggregated Procurement" (Arti­
cles 33 to 39 of Directive 2014/24/EU). Electronie and aggregated procure­
ment are the two main instruments to innovate award procedures. 

A combination of these two elements may also be considered of utruost 
relevance for the purpose of improving procurement efficiency and competi­
tion (Directive 2014/24/EU, Recital 69). From a legai, economie or technieal 
viewpoint, IT-tools (Directive 2014/24/EU, Recital 68)41 might be fully ex­
ploited when used by CPBs because of their highly professional and special­
ized workforce (Directive 2014/24/EU, Recital 72). The new Directive pro­
vides for extensive use of electronic means by CPBs' contractual activity be­
fore other procuring entities (Directive 2014/24/EU, Article 37(3)). In order 
to implement electronie procurement fully, Member States may extend the 

period of time of 24 months to bring into force the laws, to 30 months. This 
extension of time is not applicable in the case of the mandatory use of IT­
tools by CPBs (Directive 2014/24/EU, Article 90(2)). 

The new Directive highlights that there is a strong trend emerging in the 
European Union towards the aggregation of demand by public purchasers, as 
the fragmentation of public demand in 250,000 procuring entities seems 
largely inefficient. Aggregation of publie demand is a strategie instrument to 
obtain economies of scale, inclucling lower prices and transaction costs, and 
to improve and professionalize procurement management. These objectives 
can be pursued by concentrating purchases, either by the number of contract­
ing authorities involved or by volume and value over time. Possible problems 
of procurement aggregation may be an excessive concentrati on of purchasing 
power. Therefore, such aggregation should be carefully monitored in order to 
preserve transparency and competition, as well as market access opportnnities 
for SMEs (Directive 2014/24/EU, Recital 59). Joint Procurement changes the 
perspective of public procurement since it requires different sldlls, wider 

41. E-Procurement can play a strategie role as it can increase transparency and stimulate
innovati.on and the development of e-marketplaces and participation of SMEs. Con­
cerning the use of IT tools in public procurement see: G. M, Racca, 'Tue Electronic
Award and Execution of Public Procurement\ in Ius Publicum Network Review,
2012, available at http://www.ius-publicum.com/repository/uploads/ 17 05 2013 
19_31-Racca_lT_IUS-PUBLICUM-_EN.pdf.

- - -
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market analysis, wider procurement strategies and the implementation of in­

novative 1T solutions. 
At present, centralized purchasing activities are used in some EU Member 

States, consisting of maldng acquisitions, managing dynamic purchasing sys­
tems or awarding public contracts or ftamework agreements for other con­
tracting authorities by CPBs (Directive 2014/24/EU, Recital 69). 

The activities of CPBs can follow two different models defined as "cen­
tralised purchasing activities" (Directive 2014/24/EU, Artide 2(15)). The 
first model implies that CPBs operate as wholesalers, i.e., they buy, stock and 
resell supplies or services to the interested public entities. Tue second model 
entails that CPBs act as intermediaries by awal'ding contracts, conduding 
framework agreements or operating dynamic purchasing systems to be used 
by contracting authorities. The new Directive specifies that this intermediary 
role may in some cases be carried out by conducting the award procedures 
autonomously, i.e. without detailed instructions from the contracting authori­
ties concerned, while in other cases, CPBs may conduct the award procedures 
under the instructions of the contracting authorities concerned, on their behalf 
and for their account (Directive 2014/24/EU, Recital 69). 

Moreover, the new Directive highlights the importance of allocating re­
sponsibilities for the observance of obligations deriving from the Directive 

itself (Directive 2014/24/EU, Artide 37(2)). Such responsibilities have to be 
allocated between the individua! contracting authorities maldng recourse to a 
CPB and the CPB itself, following the principle that an entity is responsible 
only for the parts of the procedure directly carried on. The allocation of re­
sponsibility for the observance of the obligations pursuant to the EU Direc­
tives is considerable in case of multi-supplier framework agreements and 
framework agreements that require two different phases. The multi-supplier 
framework agreement normally is more complex, both in the award of the 
agreement and in the design of the call-off system. The award of a multic 
supplier agreement is completed only upon conclusion of tl1e call-off proce­
dure, whether this procedure is carried out by ranking or mini-competition. 
This means that the responsibility for completing a multi-supplier framework 
agreement in generai is shared between the CPB and the procuring entities, 
affecting the distribution of risk between the two parties for the final comple­
ti on of the framework agreement.42 In this perspective the new Directive es­
tablishes the responsibility of the contracting authority when the award of a 
contrae! under a framework agreement (operated by a CPB), is conducted by 

42. OECD, Centralised Purchasing Systems in the EU, above fu. 1, 50.
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the re-opening of competition (concluded by a CPB), and determines "which 
ofthe economie operators, party to the framework agreement, should perform 
a given task" (Directive 2014/24/EU, Recital 61). A multi-supplier frame­
work agreement that establishes ali the terms ( concluded by a centrai pur­
chasing body) can also be re-opened in arder to set a mini-competition (Di­
rective 2014/24/EU, Article 37(2c)). In the latter case, the contracting au­
thority' responsibility is also extended in case of a "closed" framework 
agreement provides a partial reopening of the competition (Directive 
2014/24/EU, Article 33(4b)). The new Directive provide the mandatory use 
of electronic means of communication (Directive 2014/24/EU, Article 
33(4b)) 

Further to providing the contractual activity carried out by CPBs, as legai 
entities established specifically for such purpose, the new Directive also rec­
ognizes the severa! forms of joint procurement that have been realized in the 
Member States (and therefore also on a locai basis) and defined as "occasion­
ai joint procurement" (Directive 2014/24/EU, Article 38). According to the 
new Directive, the strengthened provisions conceming CPBs should not af­
fect the current practices of occasionai joint procurement. On the contrary, 
certain features of these practices should be clarified as joint procurement can 
play an important role, not least for innovative projects (Directive 
2014/24/EU, Recital 71). Moreover, joint procurement may be carried out 
through many different forms, ranging from coordinated but separate award 
procedures to more centralized systems of management. Namely, these Iatter 
can be arranged by contracting authorities either by acting together or by del­
egating one contracting authority to manage the procurement procedure on 
behalf of ali contracting authorities. 

At a regional leve!, a procurement policy can be more flexible and meet 
locai needs and circumstances. A deliberate strategy to improve collaborative 
procurement, however, can also be pursued with sub-regional or municipal 
consortia.43 The aggregation oflocal procurement teams, should have the aim
of improving the relevant skills. Many procurement officials might be freed 
up from the repetitive individuai award procedures and dea[ with the contract 
management. The recourse to the contractual activity of CPBs gives rise to a 

43. The ltalian D.L. 24 Aprii 2014, Article 9, above fn 16, states that municipalities pur­
chase works, goods and services within the unions of municipalities (referred to in
Article 32 ofthe Italian Legislative Decree 15 August 2000, n. 267), where they exist,
or constituting a separate consortium agreement between the municipalities and avail­
ing themselves of the competent office, or by resorting to a "soggetto aggregatore" or
to the provinces.

218 

3. New perspectives of Joint Procurement in the recent provisions

public service contract in the meaning of the new Directive (Directive 
2014/24/EU, Article 2(9)), but such contract is not subject to the obligation of 
conducting an award procedure (Directive 2014/24/EU, Article 37(4)) and 
moreover exempts the individuai contracting authorities using CPBs' activi­
ties from the award procedure obligations deriving from European Union law 
(Directive 2014/24/EU, Article 37(2)). Yet, in case of purchase through a 
framework agreement or a dynamic purchasing system (DPS), the new Di­
rective specifies that responsibility remains with the individuai contracting 
authorities for what concems the award of specific contracts within a DPS,. 
the reopening of competiti on under a framework agreement and, in case OLIJ. · 
framework agreement concluded with more than one operator, the determm­
ing of the economie operator to whom a specific public contrae! should be 
awarded. 

The new Directive allows Member States to identify categories of public 
contracts that can be awarded solely by CPBs or even by specific CPBs (Di­
rective 2014/24/EU, Article 37(1)). 

The recourse to organisational models for aggregation of public demand 
implies the need to identify the most appropriate leve[ of aggregation depend­
ing on the goods and services required and characteristics of the supply mar­
ket. The most innovative leve! of aggregation would be, of course, the Enro­
pean one. Indeed, geographic regroupings can be identified with the purpose 
to federate public entities active on the same territory, as well as regroupings 
set by the nature of the organization in arder to set different forms of joint 
procurement (Directive 2014/24/EU, Article 38). This organisational model 
does not exclude forms of centralization based on the creation of specialized 
networks to purchase certain categories of goods and services, and possibly 
of innovative products. In both cases, the new Directive clarifies the distribu­
tion of responsibilities deriving from respect of EU public procurement law 
among the participating contracting authorities. Specifically, a distinction is 
made between activities carried out jointly by ali the involved contracting au­
thorities (where ali such authorities are jointly responsible) and activities that 
are carried out individually by each contracting authority, like in case of a 
DPS or a framework agreement (Directive 2014/24/EU, Article 38(2)). 

3.1. The ancillary purchasing activities 

One of the novelties of the new EU Directive is the introduction of "ancillary 
purchasing activities" consisting in supporting purchasing activities through 
the provision oftechnical infrastructure, of advice on the conduct or design of 
award procedures, or of preparation and management of procurement proce­
dures on behalf of a contracting authority (Directive 2014/24/EU, Article 
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2(15)). Contracts for the provision of ancillary purchasing activities should be 
concluded without applying the procedures provided in the Directive, when 
such activities are carried out by CPBs in the exercise of their centra! pur­
chasing aetivities. Similarly, the Directive's rules do not apply in the instance 
where ancillary purchasing activities are not provided through a contrae! for 
pecuniary interest. 

On the contrary, in all the other cases, that is whenever ancillary purchas­
ing activities are not conducted by a CPB in connection with the provision of 
centra! purchasing activities, and/or they are conducted through a contrae! for 
pecuniary interest, the public service contrae!, including such ancillary pur­
chasing activities, should be awarded in accordance with the rules provided in 
the Directive (Directive 2014/24/EU, Recital 70). 

The ancillary purchasing activities might be conducted either by CPBs 
(Directive 2014/24/EU, Article 2(16)) or through the award of a contrae! to 
private enti ti es specialized in such activities (Directive 2014/24/EU, Artide 
2(17)). In this latter case, it seems that the "procurement service provider" 
should be identified through a procedure for the award of a public service 
contrae! (Directive 2014/24/EU, Article 37(4). Indeed, the initial proposal of 
the European Commission expressly subjected the identification of such pro­
vider lo an obligation to conduct an award procedure, yet without identifying 
whether such provision also concems ancillary purchasing activities conduct­
ed by a CPB .44 

4. Tue strategie tool of cross-border Joint Procurement

The express acknowledgment of the possibility for contracting authorities es­
tablished in different Member States to act jointly in the award of pub li e con­
tracts can be considered as one of the main innovations of the new Directive 
(Directive 2014/24/EU, Article 39). 

At present, joint cross-border procurement encounters specific practical 
obstacles and lega! difficulties concerning conflicts of national laws, although 
the previous procurement directive implicitly allowed for such practice. In 

44. European Comrnission, Proposal for a Directive of the European Parliament and of
the Council on public procurement, 20 December 2011, COM(2011) 896 final, Arti­
cle 36, "Ancillai:y pmchasing activities": "The providers of ancillary purchasing acM
tivities shall be chosen in accordance with the procurement procedures set out in this
Directive",
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particular, contracting authorities are now experiencing considerable difficul­
ties in purchasing from central purchasing bodies in other Member States. 

One of the main objectives of the new Directive on public procurement is 
to remedy such difficulties, allowing contraeting authorities to derive maxi­
mum benefit from the potential of the internal market in terms of economies 
of scale and risk-benefit sharing, especially for innovative projects where the 
risks cannot ordinarily be borne by a single contracting authority. Moreover, 
fostering cross-border joint procurement may help to create cross-border op­
portunities for economie operators (Directive 2014/24/EU, Recital 73). 

The new Directive provides different models for adopting joint cross­
border procurement. 

The first model is referring to a CPB located in another Member State. In 
this regard, the Directive states that Member States "shall not prohibit their 
contracting authorities from making recourse to centralised purchasing aetivi­
ties offered by centrai purchasing bodies located in another Member State" 
(Directive 2014/24/EU, Article 39(2)). Member States may only specify 
which kinds of centralised purchasing activities their contraeting authorities 
may use and particularly wholesaler or intermediary activities as defined in 
the Directive itself. 

With regards to the determination of the applicable law, the Directive 
states that the national provisions of the Member State where the CPB is lo­
cated should be applied (Directive 2014/24/EU, Article 39(3)). Such national 
provisions should apply also to the award of a contrae! under a dynamic pur­
chasing system operated by a CPB, and, in case of a multiple fraruework 
agreement - i.e. a framework agreement with more than one economie opera­
tor - concluded by a CPB, to the reopening of competition and to the deter­
mination of which of the economie operators, party to the framework agree: 
ment, shall perform a given task. With regards to framework agreements, na­
tional provisions of the Member State where the CPB is located apply to the 
definiti on of the roles of the selected economie operators, specifically where 
the framework agreement is both multiple and with all the terms defined in · 
the "master contrae!", without reopening the competiti on ( closed framework 
agreement) or partly reopening the competition. This latter possibility, con­
cerning the conclusion of a "partly closed fraruework agreement", has been 
provided by the new Directive45 in arder to pursue one of the objectives of 
the public procurement European law reform, which is flexibility. Moreover, 
the possibility of partly reopening competition should also apply to any lot of 

45. See also the chapter by Lichère in this book.
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a framework agreement which has all the terms defined in the master contract 
(Directive 2014/24/EU, Article 33( 4b )). 

The new Directive detennines the conditions far cross-border utilisation of 
CPBs framework agreements and provides guidance far the choice of the ap­
plicable public procurement legislation, complementing the European rules 
governing conflict oflaws.46 

5. Cross-border Joint Procurement through a public-public
cooperation, mainly among CPBs

Cross-border public-public cooperation is the second model provided to can-y 
out joint cross-border procurement. The new EU Directive states that "Sever­
a! contracting authorities from clifferent Member States may jointly award a 
public contract, conclude a framework agreement or operate a dynamic pur­
chasing systern. They may also, to tl1e extent set out in Article 33(2) second 
subparagraph, award contracts based on the framework agreement or on ilie 
dynamic purchasing system" (Directive 2014/24/EU, Article 39(4)). 

These activities may be realized through the inclusion of a provision con­
cerning cooperation in an international agreement concluded by Member 
States. Where there is no international agreement, the participating contract­
ing authorities shall conclude an agreement that determines to identify the al­
location of responsibilities among them, as well as the applicable national le­
ga! systern and the forms of internal organization. When determining respon­
sibilities and the applicable national law, "the participating contracting au­
thorities rnay allocate specific responsibilities among iliem and determine the 
applicable provisions of the national laws of any of their respective Member 
States" (Directive 2014/24/EU, Article 39(4)). These choices shall also be 
mentioned in the procurement documents far the joint award procedure. 

This organizational model appears to be an efficient way to achieve coop­
eration among contracting authorities of different Member States and mainly 
among Centra! Purchasing Bodies, that have the skills and the structure to 
implement such kind of cooperation also for the benefit of oilier Member 
States, setting a kind ofEuropean Centra] Purchasing body. 

Such model has been tested by the "Healthy Ageing Public Procurement 
of Im1ovations - HAPPI Project) faunded by the EU Commission with the 

46. Regulation (EC) No 593/2008 ofthe European Parliament and the Council of 17 June
2008 on the law applicable to contractual obligations (Rome I).
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aims to realize a first, concrete experience far a strategie collaboration among 
centra! purchasing bodies operating in the healthcare sectors of France, Italy, 
United Kingdom, Belgium, Luxembourg, Spain and Austria, opening also to 
the adhesion of other Member States. The objective is to perforn1 the first Eu­
ropean-level aggregated purchase of innovative solutions far ilie active and 
healthy ageing, also ilirough market analysis and the spii! into lots in arder to 
.e bad ·· 1• 47 ,avor a ro part1c1pa 10n. 

5. Cross-border Joint Procurement through the European
Grouping ofTerritorial Cooperation or other entities
established under Union Law

A third model to perforrn a joint cross-border procurement is to establish a 
joint legal entity. This may take the forn1 of a European grouping of territorial 
cooperation (EGTC)48 or anoilier entity established under Union law. In such 
a renewed lega! context, contracting authorities established in different Mem­
ber States should be able to set up joint lega! bodies established under nation­
al or Union law. Such joint legal entity may also act as a centra! purchasing 
body and might be established as a European association.49

The only major lin1it that procurement entities shall respect is, obviously, 
that they cannot exploit the possibilities far cross-border joint procurement 
for the purpose of circumventing rnandatory public law rules in conformity 
with EU law, that may be far example provisions on transparency and access 

47. See http://www.happi-project.eu/ and footnote No. 25.
48. Such instrument is regulated by Regulation No. 1082/2006 of the European Parlia­

ment and of the Council of 5 July 2006 on a European grouping ofterritorial coopera­
tion (EGTC), as amended by Regulation (EU) No 1302/2013 of the European Par­
liament and of the Council of 17 December 2013 arnending Regulation (EC) No
1082/2006 on a European grouping ofterritorial cooperation (EGTC) as regards the
clarification, simplification and improvement ofthe establishment and functioning of
such groupings.

49. One relevant experience in this sense is the constitution ofthe European Heatth Pub­
lic Procurement Alliance (EHPPA), a European association established under French
law (Association Lai 1901; see Lai du ler juillet 1901 relative au contrat d'associa­
tion) and made up by contracting authorities from different Member States. Accord­
ing to its recently updated statutes, EHPPA may act as a European CPB, the first to
be expressly allowed to act this way (European Health Public Pmcurement Alliance
(EHPPA), Statuts de l'association, art.Article 5).
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to documents, as well as specific requirements for the traceability of sensitive 
supplies. 50 

The objective of an EGTC is to facilitate and promote cross-border, trans­
national and/or interregional cooperation (overall, ten·itorial cooperation) be­
tween its members, which may be Member States, regional authorities, locai 
authorities, and especially, bodies governed by public \aw, or associations 
made up of bodies belonging to one or more of these categories, 51 with the
exclusive aim of strengthening economie and socia! cohesion. 52 

At first, the tasks ofEGTC have been limited to the implementation ofter­
ritorial cooperation programmes or projects co-financed by the Community 
through the European Regional Development Fund, the European Socia! 
Fund and/or the Cohesion Fund.53 European territorial cooperation is particu­
larly influential in thematic areas like energy efficiency, innovation, seeking 
solutions for better functioning of the single market and addressing territorial 
challenges in the fields of environment and risk prevention, transport and 
communication links, demographic change and maritime issues. 54 From a
generai viewpoint, moreover, an EGTC is a legai instrument capable of 
providing a strong legai basis for cross-border cooperation. This instrument 
aims to simplify administration, cooperation and financial contro! of territori­
al cooperation in Europe, which is therefore provided with a structure, stabil­
ity and certainty. 55 

The EGTC is considered the first European cooperation structure with the 
above mentioned characteristics and provides a lega] basis to apply to exter­
nal activities of locai and regional authorities. Nonetheless, as it is a relatively 

50. Directive 2014/24/EU, cit., Wh. 73.
51. Regulation 1082/2006, cit., Artide 3 (1).
52. Regulation 1082/2006, cit., Artide 1 (2).
53. Regulation 1082/2006, cit., Artide 7 (3). Nevertheless, an EGTC may cany out other

specific actions of territorial cooperation also without a fmancial contribution from
the Community, with the possibility however for Member States to limit the tasks that
an EGTC may carry out without the EU financing. INTERACT, 'European Territori­
al Cooperation post 2013 - Position Paper', available at http://www.interact­
eu.net'downloads/2152/INTERACT ]osition ]aper _ETC_ beyond_ 2013 _ 07_201 0.p
df.

54. INTERACT, 'European Territorial Cooperation post 2013 -PositionPaper', cit.
55. Through Regulation No. 1082/2006, cit. See also METIS GmbH, 'The European

Grouping of Territorial Cooperation (EGTC): state of play and prospects', 2009,
available at http://cor.europa.eu/en/documentation/studies/Documents/c971da76-
082c-4357-9b2c-10al 76flddd8.pdf. An EGTC may be established on Community
territory under the conditions ru1d subject to the arrangements provided for by the
EGTC Regulation, see Regulation 1082/2006, cit., Artide I,§ I.
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recent instrurnent, it stili needs to find its piace in national legai systems of 
each Member State. This process is neither quick nor easy, yet its potential 
benefits should compensate the investment in time and efforts, especially in 
the procurement sector.56 In late 2012, national provisions had been adopted
in almost ali Member States with the exception of Austria, Gerrnany and Bel­
gium, where the process is in a deadlock due to their federai administrative 
structures. 57 

The EGTC is probably one of the most innovative instruments in arder to 
faster cooperati on among Member States, also far setting a joint cross-border 
public procurement. Its potential in the procurement sector has not yet been 
highlighted, but is undoubtedly significant. 

The EU Regulation on the EGTC explicitly provides the possibility far a 
contracting authority to participate in an EGTC. With the only limits of re­
specting competences under national law and of the composition of the 
EGTC by members located on the territory of at least two Member States,58 

an EGTC may be made up of "bodies governed by public law" in the mean­
ing ofthe public procurement EU directive.59

According to the new public procurement directive, contracting authol'ities 
established in different Member States may establish an EGTC and agree on 
the applicable national procurement rules, choosing between the national 
provisions of the Member State where the joint legal entity has its registered 
office, and national provisions of the Member State where the entity carries 
out its activities. 60 This agreement farmalized in a decision of the competent

56. Mission Opérationnelle Transfrontalière, 'The European grouping ofterritorial coop­
eration', 2008, available at http://www.espaces-transfrontaliers.org/document/Ca­
hier MOT7 GB web.pdf.

57. See Metis G�bI-1, 'EGTC Monitoring Report 2013. Towards the New CohesionPoli­
cy', February 2014, available at https://portal.cor.europa.eu/egtc/en-US/Events/Do­
cuments/EGTC MonitoringReport_2013_Faper_pdf.pdf; Metis GmbH, 'EGTC
Monitoring Report 2012' (2013) 3, available at https://portal.cor.emopa.eu/egtc/en­
US/discovertheegtc/Docurnents/Monitoring%20Report%202012/EGTC _ Monitoring
Report_2012.pdt: In the case ofBelgium, one ofthe reasons why the adoption is stili
pending is the recent three-year long governrnent crisis. Effectively, in these three
countries, strong federalist structures have led to a situation where national provisions
bave been adopted by the regional bodies but federa] law is stili pending. Therefore,
al! Austrian and Gennan Llinder have adopted a legai framework far the EGTC while
the federai authorities are expected to approve these provisions.

58. Regulation No. 1082/2006, cit. Article 3, § (1) and (2).
59. Regulation No. 1082/2006, cit. Article 3, § l(d).
60. Directive 2014/24/EU, Artide 39, § (5), This agreement "may either apply far an un­

determined period, when fixed in the constitutive act of the joint entity, or may be
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body of the joint legai entity may be established either for an undetermined 
peri od of time or far a determined peri od, as well as far certain types of con­
tracts or far individuai contracts (Directive 2014/24/EU, Article 39(5)). 

Far some cotmtries, such as the UK, this solution would be particularly in­
novative, as it has never been used. Additionally, in different Member States, 
offices were settled in the context of the European progranune aimed al 
providing assistance for European Territorial Cooperation, and therefore also 
for the constitution ofEGTCs.61 

The EGTC Regulation has recently uudergone reform. The new Regula­
tion on the EGTC, amending the former, provides an extension of the maxi­
mum peri od for approvai of the EGTC - by the competent national authori­
ties of prospective members :::_ froÌn three to six months. This extension is mo­
tivated by the fact thai the present three-months period has been rarely re­
spected and represents an obstacle to the establishment ofnew EGTCs.62 The
other novelty of the amended Regulation is that any EGTCs will be approved 
tacitly after 6 months in absence of objection (which has to be duly motivat­
ed) by the national authorities, provided that at least the Member State where 

limited to a certain period of time, certain types of contracts or to one or more indi� 
vidual contrae! awards". Regulation No. 1082/2006, cit., Article I (3) and (4). The 
EGTC could act as a CPB and "the participating contracting authorities shall, by a 
decision of the competent body of the joint entity, agree on the applicable national 
procurement rules of one ofthe following Mernber States: (a) the national provisions 
of the Member State where the joint entity has its registered office; (b) the national 
provisions of the Member State where the joint entity is carrying out its activities�'. 

61, Reference is made to the INTERACT Prograrnme: http://www.interact-eu.net/. 
62. Regulation (EU) No 1302/2013 ofthe European Parliament and of the Council of 17

Decernber 2013 arnending Regu!ation (EC) No 1082/2006 on a European grouping of
territorial cooperation (EGTC) as regards the clarification, simplification and im­
provement ofthe establishment and functioning ofsuch groupings, whereas 13: "Ex­
perience gained ftom establishing EGTCs shows that the three-month period for the
Member States' approval procedure has rarely been respected. That period should
therefore be extended to six months, On the other hand, in order to ensure legal cer­
tainty after that period, the convention should be deemed to be approved by tacit
agreement, where applicable, in accordance with the national law of the Member
States concemed, including their respective constitutional requirements. However, the
Member State where the proposed registered office of the EGTC is to be located
should have lo formally approve the convention. While Member States should be able
to apply national rules on the procedure for approval of a prospective member1s par­
ticipation in the EGTC or to create specific rules in the framework of the national
rules implementing Regulation (EC) No 1082/2006, derogations to the provision con­
ceming tacit agreement after the six-month period should be precluded, except as
provided for in this Regulation."
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the proposed EGTC's registered office would be located approves formally 
the convention.63 Indeed, difficulties in getting the approvai ofthe competent 
authorities in the Member States represent one of the main present obstacles 
to the establishment ofnew EGTCs.64

63. Regulation No. 1082/2006, Article 4 (3), 2nd-3rd sub-para.: "In the event of non­
approval, the Member State shall state its reasons for withholding approval and shall,
where appropriate, suggest the necessary amendments to the convention. Tue Mem­
ber State shall reach its decision, with regard to approva!, within a period of six
months ftom the date of receipt of a notification in accordance with paragraph 2. If
the Member State which has received the notification, does not raise an objection
within that period, the participation of the prospective member and the convention
shall be deemed to be approved. However, the Mernber State where the proposed reg­
istered office of the EGTC is to be located shall formally approve the convention in
arder to allow the EGTC to be established".

64. Metis Gmbl-l, 'EGTC Monitoring Report 2012', ci!., 102. Another present challenge
concems hiring staff to work in EGTCs. Effectively, almost all the established
EGTCs faced procedural problems h1 this regard, and the rnain di.fficulty was over­
coming the local bureaucratic obstacles to hiring staff ftom the EGTC's mernbers to
work in the structure. The legal situati on of the staff of the EGTCs is clarified in the
new regulation on the EGTC, where it is provided that the convention for the EGTC -
and not the statute - will include provisions concerning the staff. Therefore, the
members of an EGTC will be able to choose the applicable law to the recruitment and
management of personnel. Regulation (EU) No 1302/2013, Recital 24: "The conven­
tion should in addition to including a reference to the applicable law in general as
Iaid down i� Article 2 ofRegulation (EC) No 1082/2006, also list the Union and na­
tional law app!icable to the EGTC. In addition, it should be possible for thai national
law to be the law of the Member State where the organs of the EGTC exercise their
powers, in particular in the case of staff that work under the responsibility of the di­
rector and are located in a Member State other than the Member State where the
EGTCs has its registered office. The convention should also list the applicable Union
and national law directly relevant to the EGTCs activities carried out under the tasks
specified in the convention, including where the EGTC is managing public services
of general interest or infrastructure."; Recital 26: "Given the importance ofthe rules
applicable to staff of EGTCs and of the principles governing the arrangernents con­
cerning personnel management and recruitrnent procedures, the convention, not the
statutes, should specify those rules and principles. It should be possible for different
options as to the choice of rules applicable to staff of EGTCs to be laid down in the
convention. The specific arrangements concerning personnel management and re­
cruitment procedures should be addressed in the statutes"; Regulation No. 1082/2006,
cit., Article Article 8 2 (k): "The convention shall specify the rules applicable to the
EGTC's staff, as well as the principles governing the arrangements conceming per­
sonnel management and recruitment procedures",



Joint Procurement Cha/lenges in the Future Implementation ... 

The Regulation on the EGTC, even after its reform, does not dea! with 
problems specifically related to joint cross-border procurement.65 However, 
the new regulation on the EGTC states that such instrument may be used in  
the future for the 'joint management of public services", with particular re­
gard to services of genera! economie interest.66 Overall, the EGTC might be 
the easiest and most innovative instrument in order to favour cooperation 
among Member States and centra! purchasing bodies in order to foster joint 
cross-border public procurement in the EU internal market. 

6. Conclusions

The new Directive considers procurement as an instrument of economie poli­
cy and aims at enforcing public purchasing power. It does not only generally 
provide the possibility to perform joint procurement, but it offers specific 
models to be applied at national and European leve!. The introduction of new 
models of European joint procurement could foster cross-border participation 
and require to find the way to tackle the problem of the persisting differences 
among Member States' national procurement systems, as well as solutions to 
overcome lega!, language barriers for the participation of economie operators 
and the subsequent corree! performance all over Europe. New joint procure­
ment strategies, through the use of electronic tools, especially by centra! pur­
cbasing bodies (CPBs), might change significantly the perspective of public 
procurement, overcoming the traditional individua! award procedure. The dif-

65. Regulation (EU) No 1302/2013, Recital 25: "This Regulation should not cover prob­
lems linked to cross-border procurement encountered by EGTCs.", 

66. Council of EU, 'Proposal for a Regulation of the European Parliament and of the
Council amending Regulation (EC) No !082/2006', Recital 8: "While Regulation
(EC) No 1082/2006 allows for bodies established under private law to become mem­
bers of an EGTC provided that they are considered as being bodies governed by pub­
lic law as defined in Directive 2004/18/EC of the European Parliament and of the
Councili it should be possible to use EGTCs in the future to jointly manage public
services with a particular focus on services of generai economie interest or on infra­
structure. Other private or public law actors should also be able, therefore, to become
members of an EGTC. Consequently, 'public undertakings1 as defined in Directive
2004/l 7/EC of the European Parliament and of the Council, and undertakings en­
trusted with the operation of services of general economie interest, in fields such as
education and training, medical care, social needs in relation to health care and Iong­
term care, childcare, access to, and reintegration into, the labour market, social hous­
ing and the care and social inclusion of vulnerable groups, should be covered as
well".

6. Conclusions

ferent models of framework agreements together with the possihility to define

sets of different lots and of different conditions or to leave them to the second

phase of competition permit the kinds of strategie sourcing which have oth­

erwise been unknown in a single traditional award procedure. The analysis of

the relevant market and of the different stakeholders' strategies could make

efficiency become the primary goal and permit also to pursue innovation and

sustainable procurement. 

Overall, the aboliti on of barriers, especially on a cross-border basis, to co­

operation between contracting authorities and to participation of economie

operators in award procedures, would favour the adoption of common stand­

ards and requirements for formats as well as processes and messaging in pro­

curement procedures conducted using electronic means of communication

and evaluation . This policy can be carried out effectively by CPBs, consider­

ing the high amount of the value of the contracts that can involve a consider­

able number of undertakings. They could use the most innovative e­

procurement platforms and assure translations, whenever the language can be

a significant harrier to cross-border procurement. Equally, joint procurement

presents an opportunity to introduce greater scrutiny within procurement sys­

tems, providing ways to apply more objectivity in selecting suppliers, sup­

porting better governance and assuring the quality of the performance re-

. d 67 qmre 
A professional complex organization, such as a CPB, might better resist

the pressures of powerful lobbies on procuring entities and even on govern­

ments to act in their narrow interest. The high professionalism of such organ­

izations, linked with transparency connected with the use of electronic tools

and electronic archives, that allow comparison of prices, performances, quali­

ty, and customer satisfaction, might better counteract such pressures. Collab­

orative procurement has the potential to foster competition by crushing car-

67. Comrnission (EC) 'Evaluation of the 2004 Action Plan for Electronic Public Pro­
curement Accompanying document to the Green Paper on expanding the use of e­
Procurement in the EU' SEC(20IO) 1214 frnal October 10, 2010, 7. G.M. RACCA,
'Collaborative procurement and contract pe1formance in the Italian healthcare sector':
Illustration of a common problem in European procuremenf, above fu. 10.




