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Ensuring efficiency and integrity throughout the public procurement cycle

is essential to a sound allocation of taxpayers’ money. Yet public contracts
are plagued by corruption, collusion, favoritism and conflicts of interest. This
book addresses these problems from sophisticated, academic, institutional
and practical perspectives.
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The book’s ambition is to shape the public debate in the procurement
community by highlighting how corruption implies violations of fundamental
rights and undermines the fiduciary relationship between citizens and public
institutions. The analysis underlines how corruption may stem from - and yet
be resolved - through the exercise of discretion in the public procurement
system. Focusing on the effects of public corruption and private collusion

on procurement integrity, the book marks the features of misconduct and
suggests needed counter-measures. The work also emphasizes that the
pursuit of efficiency and integrity in public contracts must be rooted in
professional skills, and in ethical regulations and training for public officers.

Gabriella M. RACCA
Christopher R. YUKINS

Editors

The research reflected in these pieces comes from sources around the
world, and offers an excellent foundation for further development of these
topics. Expanding on prior research, this volume builds on a more active
transnational academic cooperation and exchanges of ideas on integrity in
public contracts for the benefit of citizens.

Editors:
Gabriella M. RACCA
Christopher R. YUKINS

This book is intended as both a textbook and an edited collection and it is
available as e-book too. The authors of the chapters are all specialists in
their respective fields, and their different geographical and professional
perspectives represent a valuable contribution to the scientific literature.
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The purpose of the “Droit Administratif — Administrative Law”series is to

gather administrative law studies which can commonly attract the interest of

the various European and international administrative law doctrines.

It includes:

- works concerning one national administrative law but susceptible, by the
adopted approach, to be relevant fo foreign doctrines;

- comparative works;

- writings concerning the incidence of EU law or the European convention on
national administrative laws;

- and, finally, works concerning the part of the EU law that can be considered
as having the nature of administrative law.

Published in French or in English, the books appearing in the collection

“Administrative law — Droit Administratif” can be treaties, essays, theses,

conference materials or readers. They are selected according to the contribution

which they can bring to the European and international doctrinal debate

concerning questions of administrative law.
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FOREWORD

It is a great pleasure for our “Droit Administratif | Administrative Law” series
to welcome this book, edited by Gabriella M. Racca and Christopher R. Yukins
and bringing together contributions of international recognized experts.

This book is based on the joint efforts made by the international research
network “Public Contracts in Legal Globalization” (PCLG)(1) that carried out
collective research on a number of topics linked to Public Contracts since
2007. Driven by the “Governance and Public Law Centre” (Chaire “Muta-
tions de UAction Publique et du Droit Public”) from Science Po University,
the PCLG Network is made of researchers and practitioners, European and
non-European. The PCLG’s publication Comparative Law on Public Contracts
(2010) has shown that Public Procurement and Public Contracts law are very
suitable topics for comparative research due to their cross-border implications.
The following book EU Public Contract Law, Public Procurement and Beyond
(2014) has remarkably showed the strategic importance of EU Law in the
evolution of public contracts law.

The purpose of this book is thus to improve the outcomes of the aforemen-
tioned publications with a specific focus on integrity issues in public contracts.
Corruption, collusion, favouritism and conflict of interest seem to undermine
the efficiency of a relevant amount of public spending. Such discussion emerged
from the workshop “Integrity and Efficiency in Sustainable Public Contracts”
organized by Gabriella M. Racca (www.ius-publicum.com) of the University of
Turin and Christopher R. Yukins of George Washington University (Govern-
ment Procurement Programme) in Turin on June 8", 2012.

The Turin workshop focused on the link among integrity, objectivity of the
award procedure and quality of the contract performance. During the following
meeting of the PCLG-Network in Paris on December 19th, 2012, the discussion
continued more in-depth with the participation also of the Procurement Unit
of the Public Governance and Territorial Development office of the Organisa-
tion for Economic Co-operation and Development (OECD).

Both the workshops and the following discussions provided the outline for
this collective book through an overview on the wide range of means that foster

(1) The Network site adress is: http:|/www.public-contracts.net. Since March 2013, the Network
publishes a periodical, the International Journal of Public Contracts: http:|/www.direitodoestado.
com.br[ijpc.
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VIII FOREWORD

integrity and efficiency in the entire cycle of Public Contracts. In particular,
the principles of transparency and accountability are both addressed as a prism
for evaluating the suitability of Public Contracts and the tools for achieving
the “desiderata” of any procurement system. This book highlights the issues
to achieve this task from academic, institutional and practical perspectives.
The research has been accomplished by different worldwide networks, and
might be an excellent basis for further developments on these topics. The
authors of the chapters are all specialists in their own fields and their different
background, both by a geographical and professional perspective, represent a
precious contribution for the scientific achievements reached by the book.

In continuity with the previous books, this research might permit to achieve
a more active transnational academic cooperation and circulation of ideas on
integrity in Public Contracts for the benefit of public institutions and of the
citizens.

Turin, May 2 2014

Jean-Bernard AUBY

Professor of Public Law, Sciences Po, Paris

Director, Governance and Public Law Center

(Chaire “Mutations de I’Action Publique et du Droit Public”)
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Introduction.
Steps for integrity in public contracts
BY
Gabriella M. Racca
Professor of Administrative Law, University of Turin
Christopher R. YUKINS

Professor in Government Procurement Law,
George Washington University

1. Introduction

Integrity of public procurement processes is universally recognized as a
necessary condition to achieve public objectives, and thus to make proper use
of precious taxpayer resources.(1) Lack of integrity in public procurement at
any level of Government is, however, a well-documented phenomenon, which
takes several and sometimes surprising forms.(2) The (estimated) economic
cost of corrupt procurement is staggering,(3) and it exerts a profoundly nega-
tive impact not only on the economy of States but also on citizens’ rights.(4)

(1) P. TREPTE, Regulating Procurement. Understanding the Ends and Means of Public Procurement
Regulation, Oxford University Press, 2004; P. TREPTE, Transparency and Accountability as Tools for
Promoting Integrity and Preventing Corruption in Procurement: Possibilities and Limitations, 2005, avail-
able at https:|[bvc.cgu.gov.br|bitstream 123456789 [transparency_and_accountability_tools.pdf; J.-B. AUBY
— E. BREEN — T. PERROUD, Corruption And Conflicts Of Interest. A Comparative Law Approach, Edward
Elgar Publishing, 2014; S. ROSE-ACKERMAN, Corruption and government. causes, consequences and reform,
Cambridge,1999, 4 and 9-25; S. ROSE-ACKERMAN, Introduction: The Role of International Actors in Fighting
Corruption, in S. Rose-Ackerman & P. Carrington (eds.), Anti-Corruption Policy. Can International Actors
Play a Constructive Role?, Carolina Academic Press, 2013, 8-9; OECD, Implementing the OECD Principles
for Integrity in Public Procurement, 2013, available at http: | fwww.oecd-ilibrary.org|, 77-88.

(2) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, COM(2014) 38 final, 3 February 2014, 8 et seq.

(3) Itisestimated that corruption represents 5 % of global GDP (USD 2.6 trillion), with over USD 1
trillion paid in bribes each year; it is further estimated that corruption adds up to 10 % of the total cost
of doing business on a global basis and 25 % of the cost of procurement contracts in developing countries
The economic costs incurred by corruption in the EU possibly amount to EUR 120 billion per year. See:
OECD, CleanGovBiz, Integrity in Practice, 2014 available at http:|jwww.oecd.org/cleangovbiz[49693613.
pdf, 4. This is one percent of the EU GDP, representing only a little less than the annual budget of the
EU. See OECD, Implementing the OECD Principles for Integrity in Public Procurement, cit., 78; EU
Home Affairs Department, data available at the home page of DG Home affairs: http:|/ec.europa.eu|dgs|
home-affairs|/what-we-do|agencies[index_en.him.

(4) Transparency International estimates that “systematic corruption can add at least 20-25% to
the cost of government procurement” see: International Council on Human Rights Policy — Transpar-
ency International, Integrating Human Rights in the Anti-corruption Agenda. Challenges, Possibilities and
Opportunities, 2010, available at http: | Jwww.ichrp.org|files|reports|58]131b_report.pdf, 43; EU Agency for
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2 INTRODUCTION

In order to understand corruption in public procurement, it is important
to comprehend the procurement process. Public contracting processes broadly
follow the same general steps. There are generally three phases of the public
procurement process: the pre-tender stage, the tendering stage and the post-
tender stage. Corruption risks exist throughout the entire procurement cycle. (5)

It is important to note that the tendering stage in public procurement, in
particular, is highly regulated. International texts on procurement, especially
the UNCITRAL Model Law, the WTO Government Procurement Agreement
(GPA) and the EU Procurement Directives, focus on this stage. Practice,
however, shows that corruption risks in the procurement cycle can be equally
high before the tender process even begins (in the pre-tender or planning stage)
or once the contract has been awarded (in the post-tender stage).(6)

Policymakers crafting a sound procurement system must balance a number of
goals.(7) Of those goals, experience has shown that competition, transparency and
integrity are probably the most important ones.(8) If a government’s procurement
system reflects all three elements, the system is much more likely to achieve best
value in procurement and to maintain political legitimacy.(9) These central goals,
moreover, complement one another. A fully transparent procurement system is far

Fundamental Rights (FRA), Fundamental rights: challenges and achievements in 2012, 2013, available
at http:[[fra.europa.eulen|press-release|2013|eu-agency-fundamental-rights-fra-presents-its-annual-report,
12 et seq.; International Council on Human Rights Policy, Corruption and Human Rights: Making the
conmection, 2009, available at http:||www.ichrp.org|files|reports|40/131_web.pdf. See: R. CAVALLO PERIN
— G. M. Racca, Corruption as a violation of fundamental rights: reputation risk as a deterrent to the lack of
loyalty, in this volume.

(5) OECD, Recommendation of the Council on Enhancing Integrity in Public Procurement, C(2008)105,
2008, available at http:|//acts.oecd.org[; United Nations Office on Drugs and Crime — UNODC, Guide-
book on anti-corruption in Public Procurement and the management of public finances. Good practices in
ensuring compliance with article 9 of the United Nations Convention against Corruption, September 2013,
available at https:|/www.unodc.org/, 1; S. WILLIAMS-ELEGBE, Fighting Corruption in Public Procurement:
A Comparative Analysis of Disqualification Measures, Hart Publishing, 2012, 38 et seq.

(6) United Nations Office on Drugs and Crime — UNODC, Guidebook on anti-corruption in Public
Procurement and the management of public finances. Good practices in ensuring compliance with article 9 of
the United Nations Convention against Corruption, cit.

(7) S. L. SCHOONER, Desiderata: objectives for a system of government contract law, in PPLR, 2002,
107, in that article, Schooner outlined nine objectives, or desiderata, of public procurement systems:
competition, integrity, transparency, efficiency, customer satisfaction, best value, wealth distribution,
risk avoidance, and uniformity. C. H. Bovis, EU Public Procurement Law, 2007, 72 et seq. In order to
achieve the secondary goals see: S. ARROWSMITH — P. KUNZLIK, Social and Environmental Policies in EC
Procurement Law: New Directives and New Directions, Cambridge, 2009. For ensuring sound procedures
see: Modernisation Green paper, para. 5, 48 et seq.

(8) C. R. YUKINS, Integrating Integrity and Procurement: The United Nations Convention Against
Corruption and the UNCITRAL Model Procurement Law, in PCLJ, 2007, 308; P. TREPTE, Regulating
Procurement. Understanding the Ends and Means of Public Procurement Regulation, Oxford Univer-
sity Press, 2004; ID., Transparency and Accountability as Tools for Promoting Integrity and Preventing
Corruption in Procurement: Possibilities and Limitations, 2005, cit.

(9) OECD, Fighting Corruption and Promoting Integrity in Public Procurement, 2005, 22 et seq.;
R. HopEss, Oivil Society and Nongovernmental Organisations as International Actors in Anti-Corruption
Advocacy, in R. 8. Ackerman — P. Carrington (ed. by) Anti-Corruption Policy. Can International Actors
Play a Constructive Role?, cit., 75 et seq.
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STEPS FOR INTEGRITY IN PUBLIC CONTRACTS 3

less likely to have problems with integrity, as many more stakeholders can exer-
cise oversight in a transparent procurement system.(10) The reverse is also true:
a system with weak strategies to enforce integrity will probably have shoddy
competition, and transparency is likely to erode as corruption drains the procure-
ment system of political legitimacy.(11) Too often competition and transparency
have been dealt with as issues of procurement reform, while integrity has been
addressed separately, as part of anti-corruption initiatives.(12)

This book aims at examining the integrity issues together with the procurement
rules and practices in order to highlight the criticalities and the possible solutions.

Safeguarding efficiency of public spending requires a mindset shift among
public officials and in public entities’ organizational models. To ensure legiti-
mate procurement procedures and adequate public records, many elements are
required: the establishment of a sound procurement system; transparency in
procurement; objective decision-making in procurement; domestic review, or
bid challenge, systems; integrity of public officials; and soundness of public
records and finance. Efforts to promote such principles and instruments in
order to prevent corruption must be maintained throughout the cycle of public
procurement, from the beginning of the procurement procedure to the conclu-
sion of the performance phase.(13)

Corruption in the field of public procurement usually involves a series
of actors. The key actors facilitating corruption in public contracts are the
entity paying the bribe and the recipient of the bribe. The briber is usually
the legal entity competing for and delivering on contracts (e.g., the bidder,
including consortium partners, subcontractors or suppliers).(14) The recipient

(10) EU Commission, Fighting corruption in the EU, 6 June 2011, COM (2011) 308 final, in http:|[eur-lex.
europa.eu|Lex UriServ| Lex UriServ.do?uri=CELEX :52011DC0308: EN:NOT, 10-14; C. R. YUKINS, 4 Versa-
tile Prism: Assessing Procurement Law Through the Principal-Agent Model,in PCL.J, 2010, 71-79.

(11) EU Parliament — Directorate General for Internal Policies, Political and other forms of corrup-
tion in the attribution of public procurement contracts and allocation of EU funds: Extent of the phenomenon
and overview of practices, 2013, in http:[[bookshop.europa.eu/, 29 et seq. United Nations Office on Drugs
and Crime - UNODC, Guidebook on anti-corruption in Public Procurement and the management of public
finances. Good practices in ensuring compliance with article 9 of the United Nations Convention against
Corruption, cit., 2.

(12) United Nations Office on Drugs and Crime — UNODC, Guidebook on anti-corruption in Public
Procurement and the management of public finances. Good practices in ensuring compliance with article 9 of
the United Nations Convention against Corruption, cit.

(13) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 26-27; G. M. Racca — R. CAvALLO PERIN — G.L. ALBANO, Competition in the
execution phase of public procurement, in PCLJ, 2011, 89-108, also available at: http:|/papers.ssrn.com|
sol3|papers.cfm?abstract_id=2011114; G. M. RaccA — R. CAVALLO PERIN, Material Amendments of Public
Contracts during their Terms: From violations of Competitions to Symptoms of Corruption, in European
Procurement & Public Private Partnership Law Review, 2013, 279-293; C. R. YUKINS, 4 Versatile Prism.:
Assessing Procurement Law Through the Principal-Agent Model, cit., 70-71.

(14) EU Parliament — Directorate General for Internal Policies, Political and other forms of corrup-
tion in the attribution of public procurement contracts and allocation of EU funds: Extent of the phenomenon
and overview of practices, cit., 23-29.
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4 INTRODUCTION

of the bribe is usually a procurement official with the procuring entity who
is responsible for awarding and/or managing the public contract. Frequently,
bribes do not flow directly between the bidder and the procuring personnel
but instead through an agent, consultant or other intermediary. Corruption
— broadly understood here to mean a breakdown in the best-value procure-
ment process — may take place even when no procurement officer is involved.
A good example of this are anti-competitive agreements, such as price fixing
between bidders.(15) Similarly, politicians tainted by corruption can attempt
to influence a decision to initiate a procurement procedure, or to award a
particular contract to a certain company.(16) Sound legal frameworks for
public procurement and anti-corruption are important pillars in the fight to
reduce corruption.(17) Both are prerequisites for a transparent, competitive
and objective procurement system. Respect for the rule of law is essential.
Experience has shown, however, that legislation alone is not sufficient to
prevent corruption in public procurement. If that were the case, corruption
in public procurement would barely exist in countries with advanced legal
regimes based, for example, on the UNCITRAL Model Law or the EU Direc-
tives; indeed, on the contrary, excessive regulation can favor a lack of integ-
rity.(18) It is essential that legal frameworks be supported by other efforts
to ensure qualities such as accountability and integrity. Various additional
strategies have proven to be particularly useful in fighting corruption in
public procurement. (19)

It is very difficult to create “incentives” in public procurement for public
officials as there is too little political support for high government pay, or for
large bounties for “good” contractors.(20) The real dichotomy, therefore, is not
between “incentives” and “disciplinary measures”, but rather between “trans-
parency” and “disciplinary measures”. Of the two, in the long run transparency
seems to be the better course. It forces officials to act with far less corruption,
and it opens the procurement process to more stakeholders, which ultimately
makes the procurement system much stronger. While disciplinary measures

(15) OECD, Quidelines for Fighting Bid Rigging in Public Procurement OECD, 2009; OECD, Recom-
mendation of the Council on Fighting Bid Rigging in Public Procurement, 17 July 2012, in http:[acts.oecd.
org.

(16) S. ROSE-ACKERMAN, Corruption and government. causes, consequences and reform, cit., 27-38;
EU Commission, Report from the Commission to the Council and the European Parliament, EU Anti-
Corruption Report, cit., 8-9.

(17) EU Commission, Fighting corruption in the EU, cit., 12 et seq.

(18) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, Italy annex, COM(2014) 38 final.

(19) United Nations Office on Drugs and Crime — UNODC, Guidebook on anti-corruption in Public
Procurement and the management of public finances. Good practices in ensuring compliance with article 9 of
the United Nations Convention against Corruption, cit., 24.

(20) OECD, Integrity in Public Procurement: Good Practice From A to Z, in hitp:||www.oecd.org|,
2007, 56.
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STEPS FOR INTEGRITY IN PUBLIC CONTRACTS 5

are important and inevitable, it seems that transparency should always be the
first choice, as it enhances both competition and integrity.(21)

Ethics regulations for officers and employees of procuring entities usually
require procurement officials to pursue ethical, fair and impartial procure-
ment procedures in line with applicable legislation and tendering rules for a
particular procurement.(22) Public officials should promote and maintain the
highest standards of probity and integrity in all their dealings. In assessing
ethics requirement for public officials, including procurement officials, poli-
cymakers may wish to consider that ethics rules and screening procedures
are almost always part of a broader fabric of social norms, laws and mecha-
nisms for ensuring social harmony. In that light, the ethics rules crafted to
protect the procurement system should complement the broader set of norms
and rules, and may well draw upon other formal and informal mechanisms for
maintaining social order.(23)

The key puzzle in public procurement is, in fact, what economists would call
a “principal-agent” problem. In public procurement governments regularly use
agents, contracting officials, as intermediaries. This occurs because govern-
ments are unsure of who the principal is — either the legislature, or the people,
or the agency itself — and so the contracting official can serve as a sort of proxy
for the collective goals of the uncertain principal. The contracting official,
while ostensibly the agent, in fact becomes a proxy for the principal.(24)

The principal-agent model lends new clarity to concerns about integrity
and corruption.(25) Someone could argue that the anticorruption regime is

(21) The UNCITRAL Model Law is designed so that, as countries evolve (develop more sophisti-
cated anti-corruption systems, for example), those countries will be able to deploy more sophisticated
procurement systems, to achieve better value.

(22) P. TREPTE, Transparency and Accountability as Tools for Promoting Integrity and Preventing
Corruption in Procurement: Possibilities and Limitations, cit., 25 and 36; Transparency International,
Handbook for Curbing Corruption in Public Procurement, available at http:|[www.transparency.org|, 2006,
65-72.

(23) United Nations Office on Drugs and Crime — UNODC, Guidebook on anti-corruption in Public
Procurement and the management of public finances. Good practices in ensuring compliance with article 9 of
the United Nations Convention against Corruption, cit., 11-12.

(24) The contracting officer can buy a reasonably fast jet plane for the government, whereas the
pilot (left to his own devices) would buy an outrageously expensive plane, while a taxpaying citizen (who
has to pay for the plane) might buy a dangerously slow jet plane. “A strongly hierarchical organiza-
tional mechanism suggests that the ‘principal’ is the bureaucracy itself — that there are not clear lines of
accountability to those outside the government organization. As a governance mechanism, this probably
isnot optimal. The alternative is to 'flatten’ the government, to give contracting officials more authority,
but at the same time to make them more accountable to members of the public outside government. This
can be done by making each stage of the procurement process — planning, solicitation, competition and
award — - more transparent, so that others can view the procurement process as it unfolds. It can also
be done by establishing sound systems for review, such as remedies systems that allow for challenges by
affected third parties”. See also: P. TREPTE, Regulating Procurement, cit., 129-132.

(25) C. R. YUKINS, A Versatile Prism: Assessing Procurement Law Through the Principal- Agent
Model, cit., 70. OECD, Implementing the OECD Principles for Integrity in Public Procurement, 2013,
available at http: | [www.oecd-ilibrary.org|, 32 et seq.
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6 INTRODUCTION

sometimes overly cumbersome and inefficient because, beyond normal anti-
bribery provisions, a vast array of lesser anticorruption rules impose addi-
tional constraints on procurement officials to discourage gratuities, constrain
“revolving door” contacts, and bar the distribution of sensitive informa-
tion.(26) Agency theory suggests, however, that those additional constraints
are necessary because as the chain of authority stretches from principal to
agent, and from this latter to subagent, the risk that the procurement actions
will diverge from the principal’s goals rises dramatically, and so there must
be special legal controls to dampen the corrupt conflicts of interest that could
otherwise arise.(27)

By applying the principal-agent model it is possible to adopt an exten-
sive oversight mechanism (as in place in the U.S. system) reflecting “moni-
toring” and “bonding”, undertaken in order to align procurement (the actual
purchasing of goods and services) with the “principal’s” (or “the public’s”)
interests. Again applying this model, an active press can provide low-cost
monitoring (and thus reduce risk), much as whistleblowers serve as surrogate
monitors and enforcers of the principal’s interest. Bid protests, under this
model, are arguably another means of monitoring and of forcing procurement
officials to adhere closely to the principal’s goals, as defined by the procure-
ment rules, including the conflict-of-interest rules.(28)

Extending the agency model, fraud actions brought by whistleblowers are
arguably stopgap solutions to enforce monitoring and bonding on the princi-
pal’s behalf where contracting officials have failed to detect fraud or malfea-
sance. Finally, under this model, those who admonish procuring officials to
follow the rules, including those in the “accountability” community (auditors,
lawyers, courts, and for example, the U.S. Government Accountability Office)
are merely reinforcing that same monitoring role.(29)

Conflicts of interest, as economists understand them, are a natural result
of a principal-agent relationship. An agent (here, a contracting official) may
exploit his information asymmetry (his greater knowledge) to take advantage
of an opportunity that may well be at odds with the goals of the principal.(30)

(26) C. R. YUKINS, Integrating Integrity and Procurement: The United Nations Convention Against
Corruption and the UNCITRAL Model Procurement Law, cit., 321-323.

(27) C. R. YUKINS, A Versatile Prism: Assessing Procurement Law Through the Principal-Agent
Model, cit., 63 et seq.

(28) D. I. GORDON, Bid Protests: The Costs are Real, but the Benefits Outweigh Them, in PCL.J, 2013,
also in GW Law School Public Law and Legal Theory Paper, No. 201341, 43 et seq.; D. I. GORDON,
Constructing a Bid Protest Process: Choices Every Procurement Challenge System Must Make, in PCLJ,
2006, 434.

(29) C. R. YUKINS, 4 Versatile Prism: Assessing Procurement Law Through the Principal-Agent
Model, cit., 2010, 70.

(30) P. TREPTE, Transparency and Accountability as Tools for Promoting Integrity and Preventing
Corruption in Procurement: Possibilities and Limitations, cit., 6 et seq.
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STEPS FOR INTEGRITY IN PUBLIC CONTRACTS 7

To combat this — to force the agent/contracting official to pursue the princi-
pal’s ends — economists suggest the use of monitoring (transparency) or sanc-
tions (discipline).(31) Of the two, monitoring and increased transparency in the
procurement process ensure that the official follows the principal’s goals (the
goals of the people, or the legislature, whoever is considered the “principal”)
honestly and effectively. For these reasons, ethics rules typically require public
officials to disclose gifts that they might receive, or outside financial interests
that might tie them to prospective contractors.(32)

Another, emerging approach is to force self-reporting by highly motivated
organizations — including contracting firms. In the United States federal
system, the government recently initiated a system of mandatory self-
reporting by contractors, if they discover, among other things, fraud or certain
criminal activities internally (through rapidly maturing ethics and compliance
systems).(33)

Whistleblowing allows insiders to provide information to other individuals
or organizations, such as the compliance officer within the corporate structure
of a private company participating in a public tender or a public anti-corruption
authority, so they can take the necessary ameliorative steps. It is absolutely
essential to have effective whistle-blower protection systems in place in order
to encourage reporting of corruption.(34)

In order to accomplish these broader integrity goals, this book highlights
the importance of education in establishing a cadre of professional procure-
ment personnel. Their specialized knowledge sets them apart, and creates a
community — that is, “self-cleaning” members of the cadre will monitor one
another, and so will discourage corruption. Training will vary from organi-
zation to organization within the procurement system. Leaders in the system
need to make very clear the core principles in a successful system — transpar-
ency, integrity, and effective competition — to guide the training undertaken
by individual organizations within the system.

Along these same lines, electronic procurement is emerging as another tool
for improving public procurement systems. The use of electronic procure-
ment can be very efficient in increasing competition and transparency and

(31) OECD, Integrity in Public Procurement: Good Practice From A to Z, cit., 29 and 89 et seq.

(32) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, 29; EU Parliament — Directorate General for Internal Policies, Political and
other forms of corruption in the attribution of public procurement contracts and allocation of EU funds:
Extent of the phenomenon and overview of practices, cit., 55.

(33) L. E. HaLcHIN, CRS Report for Congress Prepared for Members and Committees of Congress,
Transforming Government Acquisition Systems: Overview and Selected Issues, 20 June 2013, available at:
hitps: | lwww.fas.org[sgp[crs/misc| R43111. pdf.

(34) United Nations Office on Drugs and Crime — UNODC, Guidebook on anti-corruption in Public
Procurement and the management of public finances. Good practices in ensuring compliance with article 9 of
the United Nations Convention against Corruption, cit., 217.
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8 INTRODUCTION

in reducing corruption in public procurement.(35) E-procurement in the
area of anti-corruption is also important for other reasons. In particular,
e-procurement has the advantage of allowing for easy data generation and
data management.(36) This could in particular be helpful in the assessment
of offered prices, to assess whether bid prices are reasonable and in line with
market rates, by benchmarking collected data such as prices/price items in
an electronic database with offered prices in a particular tender procedure in
order to detect overpricing or bid rigging.(37)

“Blacklisting”, or debarment, is also considered a useful instrument to fight
corruption in public procurement,(38) but there are several different models:
a highly discretionary model, with rigorous but informal procedures, focused
first on issues of performance risk (e.g., the United States);(39) a more struc-
tured and adjudicative approach, focused on issues of fiduciary loss (“leakage”
through corruption) and reputational risk (e.g., the World Bank sanctions
process)(40) and, the European approach, which remains a somewhat uneven
hybrid of the discretionary and the compulsory, with only loosely described
procedures.(41) Discussions between officials in the various procurement
communities and discussions including debarment officials and their stake-
holders, would be a very useful way to harmonize sanctions systems, and to
regularize the incentives and deterrents regarding fraud, corruption and poor
performance. (42)

Civil society plays a vital role in monitoring procurement. Because of the
complexity of procurement, however, members of civil society — professors,

(35) G. M. Racca, The role of IT solutions in the award and execution of public procurement below
threshold and list B services: overcoming e-barriers, in D. Dragos — R. Caranta (eds. by) Outside the EU
Procurement Directives — Inside the Treaty?,Djof Publishing, Copenhagen, 2012, 373-395.

(36) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 31-32.

(37) G. M. Racca, The Electronic Award and Execution of Public Procurement, in Ius Publicum
Network Review, 2012, available at www.ius-publicum.com[repository|uploads|17_05_2013_19_31-Racca_
IT_IUS-PUBLICUM-_EN.pdf, 16 et seq.; United Nations Office on Drugs and Crime - UNODC,
Guidebook on anti-corruption in Public Procurement and the management of public finances. Good prac-
tices in ensuring compliance with article 9 of the United Nations Convention against Corruption, cit., 27.
All the tools of e-procurement (e.g. e-communication, e-submission, e-tendering, etc.) have one essential
effect: they eliminate or minimize the direct human interactions between bidders and the procurement
personnel, interactions which are one of the main sources of corrupt behavior in public procurement.

(38) S. WiILLIAMS-ELEGBE, Fighting Corruption in Public Procurement: A Comparative Analysis of
Disqualification Measures, cit., 38 et seq. S. SCHOONER, The Paper Tiger Stirs: Rethinking Exclusion and
Debarment, in PPLR, 2004, 211-216.

(39) U.S. Gov’t Accountability Office, GAO Report, Suspension and Debarment, September 2012,
available at: www.gao.gov/assets|650]648577.pdf.

(40) C. R. YUKINS, Rethinking the World Bank’s Sanctions System, November 2013, GWU Legal
Studies Research Paper No. 2013-132, available at http:|/ssrn.com|abstract=2357691.

(41) H. PONDER — H.-J. PRIESS — S. ARROWSMITH (eds. by), Self-Cleaning in Public Procurement
Law, Carl Heymanns, 2009.

(42) C. R. YUKINS, The European Procurement Directives and the Transatlantic Trade & Investment
Partnership (T-TIP): Advancing U.S. — European Trade and Cooperation in Procurement, forthcoming.
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STEPS FOR INTEGRITY IN PUBLIC CONTRACTS 9

journalists, non-governmental organizations, users, etc. — are less effective in
forcing transparency and professional standards at the operational level.(43)
The monitoring of the entire procurement cycle by the unsuccessful tenderers,
by social witnesses,(44) NGOs, the press, citizens, might cumulatively help
assure correct performance, and might well create an incentive for proper
conduct by officials and contractors during the award and execution of a
contract.(45)

It is therefore vital that anti-corruption initiatives and procurement reform
work more closely together. Within the EU legal framework the national imple-
mentation of the three new (2014) EU Directives on public procurement and
concessions may represent a chance of the utmost importance to effectively
enforce integrity in the public procurement process.(46)

Promoting professionalism and stressing the ethical requirements binding
procurement officials inside complex organizations, such as central purchasing
bodies, will be useful means of pursuing the financial and economic benefits
of transparent, efficient and competitive procurement.(47) Efficient spending
through good public procurement practices is a key lever to improve the quan-
tity and quality of public entities activity.(48)

It seems that adopting anti-corruption laws and model procurement codes
will only partially solve the problem. More focus should be placed on supporting
the rules by norms such as accountability and integrity — in other words, the
ideals of anti-corruption must be brought into the fabric of the procurement
community. (49)

(43) OECD, Implementing the OECD Principles for Integrity in Public Procurement, cit., 119, in
which principle No. 10 provides that “Member countries should empower civil society organisations,
media and the wider public to scrutinise public procurement. Governments should disclose public infor-
mation on the key terms of major contracts to civil society organisations, media and the wider public.
The reports of oversight institutions should also be made widely available to enhance public scrutiny. To
complement these traditional accountability mechanisms, governments should consider involving repre-
sentatives from civil society organisations and the wider public in monitoring high-value or complex
procurements that entail significant risks of mismanagement and corruption”.

(44) OECD, Implementing the OECD Principles for Integrity in Public Procurement, 2013, cit., 84.

(45) R. HopEss, Civil Society and Nongovernmental Organisations as International Actors in Anti-
Corruption Advocacy, 77-78; United Nations Office on Drug and Crime (UNODC), Good practices in
ensuring compliance with article 9 of the United Nations Convention against Corruption, cit., 26-27.

(46) Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on
public procurement and repealing Directive 2004/18/EC; Directive 2014/25/EU of the European Parlia-
ment and of the Council of 26 February 2014 on procurement by entities operating in the water, energy,
transport and postal services sectors and repealing Directive 2004/17|EC; Directive 2014/23/EU of the
European Parliament and of the Council of 26 February 2014 on the award of concession contracts.

(47) See the chapter in this book: G. M. Racca — R. CAVALLO PERIN, Corruption as a Violation of
Fundamental Rights: Reputation Risk as a Deterrent to the Lack of Loyalty.

(48) OECD, Implementing the OECD Principles for Integrity in Public Procurement, cit., 22,
concerning the healthcare spending.

(49) United Nations Office on Drugs and Crime — UNODC, Guidebook on anti-corruption in Public
Procurement and the management of public finances. Good practices in ensuring compliance with article 9 of
the United Nations Convention against Corruption, cit., 1-2.
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10 INTRODUCTION

This book aims to enter the fabric of the procurement community and
through its chapters highlights how corruption can determine violations of
fundamental rights and undermine the fiduciary relationship between citizens
and public institutions. The discussion on the different models of procure-
ment systems underlines the important issues on objective or subjective award
criteria and how a correct choice of the best tenderer can assure the best use of
public funds, provided that proper execution is monitored too.

While displaying a wide scope of application, the tools for fighting corrup-
tion are nonetheless limited by several features that hamper their potential to
address the problem effectively. Transparency, efficiency and monitoring must
be correctly addressed. Moreover, the risks of overregulating the procurement
processare high, and overregulation leads to waste and litigation and can simply
reinforce a failure in integrity. Improving the instruments to prevent collusion
between the tenderers is a crucial issue too and requires special capacity. To
this purpose, the need of professional capacity becomes evident, as the main
source of waste in public procurement seems to be incompetence rather than
corruption. Highly trained and diverse professionals are required to assure the
quality of spending for the benefit of the citizens. Correctly addressed, forms
of aggregation of the procurement and of networks between procurement agen-
cies could assure the needed mix of professional skills required to use procure-
ment as a strategic tool for public interest and economic development.
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1. Why Focus on Public Procurement: Background

Public procurement accounts for 13% of GDP, on average, across OECD
countries, which translates to approximately €4.3T annually. Given the
size of public procurement, the financial stakes involved in cutting waste
and fighting corruption are clear. As governments look to cut operational
expenses, efficiency gains in procurement can help governments to “do
more with less.” Additionally, citizens and businesses expect clean and
effective procurement. In 2008, OECD countries adopted guidelines to
enhance transparency, accountability and integrity in procurement in the
Recommendation on Enhancing Integrity in Public Procurement (the Recom-
mendation).

The principles set out in the Recommendation are anchored in four pillars:
transparency, good management, prevention of misconduct, and accountability
and control. Collectively, these pillars address governance in public procure-
ment. The Recommendation also acknowledges that sound procurement rules
alone are not sufficient to ensure good stewardship of public funds and avoid
waste and corruption. Implementing such rules requires a wider governance
framework that encompasses: an adequate institutional and administrative
infrastructure; an effective review and accountability regime; mechanisms to
identify and close off opportunities for corruption; and adequate human, finan-
cial and technological resources to support all of the elements of the system.
This must all be supported by a sustained political commitment to apply these
rules and regularly update them.

The Recommendation and the principles that it contains have played an influ-
ential role in shaping policy debate in OECD and partner countries. They have
been used as a basis for dialogue between procurement officials and other policy
communities, for instance, audit bodies, internal control staff and competition
authorities. The Recommendation has been used as an international benchmark
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12 INTRODUCTION

in the formulation and review of public procurement regulations and policies to
provide options for reforms based on the experiences of other countries.

Leading OECD and G20 economies, including Brazil, Mexico and the United
States have requested the OECD to provide peer reviews of their procurement
systems. Countries such as Chile, Colombia, Estonia, Ireland and Mexico used
the principles from the Recommendation in the drafting of new regulations and
policies. In Chile the principles played a guiding role in the development of
the 2009 Decree to enhance transparency in public procurement. They also
supported the evaluation of existing public procurement laws or policies in
Hungary, Italy, Norway and Turkey.

To help procurement officials put the principles set out in the Recommenda-
tion into practice at each stage of the public procurement cycle, a Checklist and
an online Toolbox were developed.(1) These tools support public officials in
developing guidance and procedures at various points throughout the procure-
ment cycle based on identified good practices. They have also been used in the
training of procurement officials, both within OECD countries and beyond, for
instance in Belgium, Finland, Hungary, Ireland, Mexico, Norway, Portugal,
Sweden, and Turkey, as well as Morocco.

In 2013, the OECD published a report, Implementing the OECD Principles
for Integrity in Public Procurement: Progress Since 2008,(2) which surveys the
progress made by countries in implementing the Recommendation. What follows
is a condensed adaptation of this report, which identifies key areas through which
procurement can promote value for money with integrity. These include consoli-
dation and professionalization of the procurement function, and its identifica-
tion as a strategic activity; introduction of systematic performance monitoring;
integration of existing e-procurement systems; and development of monitoring
mechanisms to supervise innovative forms of public service delivery, including
public-private partnerships (PPPs), concessions and sponsorships.

2. Six lessons learnt from the OECD
Public Procurement Reviews(3)
As mentioned above, the OECD has conducted independent assessments

of the public procurement systems of a number of OECD and G20 countries,
to benchmark with international good practice. The reviews have identified

(1) Available at: http:|lwww.oecd.org|corruption|ethics[enhancingintegrityinpublicprocurementachecklist.
htm, and http: | lwww.oecd.org|governance|procurement toolbox|.

(2) OECD, Implementing the OECD Principles for Integrity in Public Procurement: Progress since
2008, OECD Public Governance Reviews, available at http:||dx.doi.org/10.1787]9789264201385-en, 2013.

(3) OECD, Public procurement for sustainable and inclusive growth: Enabling reforms through
evidence and peer reviews. 2012, Paris, http: | [www.oecd.org/gov|ethics| Public Procurement Rev9. pdf.
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APPLYING OECD PUBLIC PROCUREMENT PRINCIPLES 13

a number of lessons that can help governments transform procurement into
a strategic function while pursuing value for money across the whole project
cycle. This section contains specific lessons learned in the course of country
reviews, while the following sections will take a broader view regarding impor-
tant features of public procurement systems.

1. Moving away from strict compliance to a more managerial approach across

the whole project cycle.

Poor project planning and lack of monitoring of performance in contract
management are common challenges among countries. Reviews identified ways
to mitigate risks of waste and integrity throughout the procurement cycle, such
as appropriate market research and consultation with potential suppliers.

2. Ensuring a strategic position for the procurement function.

In Mexico, the procurement function is still handled as an administrative
service in support of technical areas in many organisations. As part of the
review process, the Commission for Electricity (CFE) has taken the initiative
to draw up an action plan, together with the OECD, to provide a roadmap
for reform, transforming procurement into a strategic function which will
contribute to CFE’s objectives and priorities.

3. Developing evidence to monitor the performance of the procurement system.

The e-procurement system for federal public procurement in the United
States brings together nine distinct systems to provide an integrated inter-
face for users. The OECD peer review provided recommendations to help the
United States federal government generate better quality data on procure-
ment and promote performance analysis.

4. Tapping into the potential of consolidation with a view to achieving effi-

ciency gains.

The Mexican Institute of Social Security (IMSS) procures a wide range
of products and services through a highly decentralised procurement func-
tion. The OECD Review provided recommendations on centralisation of the
purchase of medicines and increasing the use of reverse auctions in order to
achieve efficiency gains, which have since been followed by IMSS.

5. Investing in professionalisation.

The government of Morocco has set up a specific procurement unit in the
Treasury in order to equip the government with a team of procurement special-
ists, following an OECD Joint Learning Study of Morocco.

6. Keeping control of the use of exceptions to competitive tendering (e.g. for

reasons of extreme urgency).

In Brazil, the extensive use of exemptions and below-threshold procure-
ments suggested that the government was not leveraging its bulk purchasing
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14 INTRODUCTION

power. The OECD Review recommended controlling more strictly the use of
these exceptions and reforming the complaint system to avoid undue pressure
from the private sector.

As evidenced by these examples, OECD reviews help policy makers
improve policies, adopt good practices and implement established princi-
ples and standards. They provide an assessment of a country’s or an entity’s
procurement system by peers working in administrations in OECD coun-
tries as well as concrete proposals to improve policies and practices in line
with international good practice. OECD reviews also provide a platform
for developing stakeholder consensus on reform agendas to facilitate their
implementation.

3. Reforming the Whole Procurement Cycle

In addition to the lessons learned from OECD reviews, broader trends
in public procurement can be identified over time. Reform efforts are often
focused only on the tendering phase, when tenders from suppliers are solic-
ited and evaluated. While enforcing integrity and implementing good
practices in the award of contracts is critical to a successful procurement
system, the lack of attention dedicated to risks in the needs assessment and
contract management phases was recognised as a key concern in the Recom-
mendation.

In response, by 2012, a number of countries had introduced reforms that
address the whole public procurement cycle, from the needs assessment
throughout the award and contract management. Examples of such measures
include:

» Using new technologies to enhance transparency in the whole procure-
ment cycle: Compranet, the e-procurement system used by the public
administration at the federal level in Mexico, supports back-office
integration among procurement, budget and accounting information
management systems as well as enhances transparency in government
operations.

* Strengthening the management of contracts, especially for non-competitive
tendering procedures: In the United States, the President issued a memo-
randum at the beginning of his term in March 2009 instructing agen-
cies to review high-risk contracting methods and to strengthen the
management and oversight of these contracts in order to reduce wasteful
spending.

o Improving access to information on sub-contractors: In Australia, the
Commonwealth Procurement Guidelines were revised to ensure that
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agencies make available, upon request, the names of any sub-contractor
engaged by a contractor in respect of a procurement contract.

¢ Recourse before and after the contract signature: Ordonnance n. 2009-515
in France enables a judge to intervene not only before but also after the
contract signature while making the recourse suspensive.

» Limiting the modifications of public contracts after award: The Spanish
Law on Public Sector Procurement was amended in 2011 to limit the
capacity to modify contracts after they have been awarded.

* Managing risks to integrity in the whole procurement cycle: In Italy,
reform L. 136/2010 provides measures to trace out all the financial flows
in public administrations in order to help prevent corruption in public
procurement.

Despite this progress made since 2008, work is still necessary in many
countries to reform the pre-tendering phase. To maximise value for money
in complex procurements, it is essential to understand whole life-cycle costs
of owning and operating equipment being purchased. If bid criteria do not
take into account total ownership costs, this can skew results away from the
most effective solution. Moreover, incorporating total life-cycle cost in the
bid criteria is an effective way to promote environmental protection through
procurement. Additional common risks identified in the needs assessment
phase include:

* failure to budget realistically;

* misalignment of procurement with overall public investment; and,

¢ interference in the decision to procure or informal agreements on
contracts. For instance, when assessing whether a new road or airport is
needed, political considerations may prevail.

Similarly, more progress is necessary in the contract management phase.
Once the contract has been awarded, waste and corruption can take place if
there is no sound system to monitor the progress of work and ensure that the
contractor performs its tasks. Common risks identified in OECD countries
include: failure to monitor a contractor’s performance, in particular lack of
supervision over the quality and timing of the process; subcontractors chosen
in a non-transparent way or not being kept accountable; deficient separation
of duties with the risk of false accounting or late payment. For example, the
OECD review of the public procurement system in the United States high-
lighted that in the 1990s, commercial pressure to buy at best value led to a
resource shift away from contract management and potential over-reliance on
private sector contractors. Also, one of the risks in contract management is
the use of extensions of public contracts, which may restrict the possibility for
new firms to compete for the additional work.
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Despite the risks involved in the contract management phase (e.g. change
in the price of the contract, the use of subcontractors and intermediaries
to hide corrupt transactions, etc.), few countries have taken active steps to
supervise contractors’ performance and integrity, which is left at the discre-
tion of the contracting authority on a case-to-case basis. Many countries
report that the following measures are not necessarily or not always required:

* monitoring a contractor’s performance against pre-specified targets;

* regularly organising inspection of work in progress;

¢ conducting random sample checks;

* monitoring progress of contract and payment through electronic systems;
¢ third-party scrutiny of high-value or high-risk contracts;

* testing the product, system or results in the real world before the delivery
of the work.

Finally, the level of transparency is often limited in the contract manage-
ment phase. Few countries publish information about events that occur
post-award. Information on the justification for awarding contracts is
available in 13 OECD countries, contract modifications are publicised in 11
countries and only 6 countries provide information that allows the tracking
of procurement spending. One solution, especially in times of constrained
resources, is reliance on stakeholders to provide third-party scrutiny of
high-value or high-risk contracts, including during contract management.
For instance, social witnesses in Mexico play a vital role in scrutinising the
integrity and efficiency of the procurement cycle by providing proposals for
improving the processes in place.

4. A Strategic Role for Public Procurement

Public procurement is organised as an administrative, rather than a stra-
tegic function in many OECD countries. Ultimately it is essential that govern-
ments verify that the objectives of procurement are achieved, whether these
are value for money or other objectives such as sustainable development,
international trade, or innovation. Providing a strategic role for procurement,
and providing institutions that support such a role, will help ensure that the
objectives of procurement are met while also addressing many of the concerns
outlined above.

Innovation as an Example

The potential of public procurement to support innovation was highlighted
in the OECD Strategy on Innovation. Procurement is one instrument that
many governments use to unleash innovation, to complement getting prices
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right, opening markets for competition and devising innovation-inducing
standards and smart regulations. In particular:

¢ procurement practices can foster innovation in markets by investing in

sectors where government is a significant purchaser, such as health or
defence;

¢+ governments can influence private purchasing, which has potentially

a much larger impact — for instance, by being early or lead users of
innovations, investing in pre-commercial innovations and creating new
markets.

Almost all OECD countries use public procurement as an instrument
to support innovation. Their primary objectives are, in order of reported
importance:

* ensuring a level playing field for innovative companies, in particular for

SMEs or disadvantaged communities;

¢ driving green product innovation, notably through the development of

energy-efficient clothes dryers, office copiers, computers and lighting;

* providing innovative goods and services for the government;

* developing lead markets, although this requires reaching a critical mass

to be effective; and, more generally,

* promoting competitiveness in the economy.

Data

Supporting the strategic role for public procurement requires the develop-
ment of an evidence-based approach to monitor the performance of the system
and make sure that the objectives are achieved — whether they are value for
money or broader policy objectives.

Few countries analyse public procurement to support systemic improve-
ment. Although most countries collect basic data on a regular basis on the
number of bids, contract awards and the use of open vs. non-competitive
procedures, few countries actually make a systematic analysis of this infor-
mation.

State audit offices, internal control mechanisms and procurement oversight
bodies are also important sources of procurement data analyses. For instance,
the General Accountability Office in the United States examines contracts
that are awarded non-competitively on a regular basis. A system designed to
cross-check data from various sources against each other could be effective.
One example is the Public Spending Observatory in Brazil, which compares
procurement expenditure data with other sources to identify atypical situa-
tions that warrant further examination.
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Because most countries do not invest in analysing procurement data in a
systemic manner, they do not have a full appreciation of complex policy chal-
lenges: the likely benefits, costs and effects of their decisions. Because the key
to evidence-based policy making is using knowledge produced through data
and analysis, the OECD is working to develop a set of key procurement indica-
tors to measure performance over time, and track systemic improvement.

Capacity

Implementation of a strategic role for public procurement requires procure-
ment officials that meet high standards of knowledge, skills, and integrity.
Procurement officials are expected to comply with increasingly complex rules
and pursue value for money, while also taking into account economic, social
and environmental considerations. Countries report that procurement officials
are facing the following challenges:

¢ understanding the increasing complexity of public procurement rules;

* facing conflicting objectives when using procurement to support broader
policy objectives such as socio-economic and environmental goals;

* lacking guidance on how to take into account environmental criteria in
public procurement; and,

¢ keeping abreast of developments of e-procurement systems and ensuring
their effective implementation.

For these reasons, improving the knowledge and skills of the procurement
workforce has been identified as a primary area for improvement. Where
possible, a systematic approach to learning and development for procurement
officials should be used to build and update knowledge and skills.

5. Conclusion

As a major economic activity of any government, public procurement must
be conducted with integrity, efficiency, and professionalism. For over a decade,
the OECD has supported governments in reforming their public procurement
systems to ensure long-term sustainable and inclusive trust by providing
international standards on public procurement; undertaking hands-on peer
reviews that provide an assessment of the public procurement systems, either
national or sectorial; bringing together a community of practice on procure-
ment to shape directions for future reforms; organising policy dialogue on the
co-operation between government and the private sector in the framework of
the G20; and collecting evidence across OECD countries on the performance of
procurement operations as well as the impact of procurement on broader public
policy objectives.
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To reflect progress in the transformation of procurement as an instrument
to support strategic government objectives, the OECD is undertaking to apply
this experience in revising and updating the principles as set out in the Recom-
mendation. These updates will recognize that, when integrated strategically
in law and practice, a sound procurement system must encompass the entire
procurement cycle, and involves: a) procurement rules and procedures that are
simple, clear and ensure access to procurement opportunities; b) effective insti-
tutions to conduct procurement procedures and conclude, manage and monitor
public contracts; ¢) appropriate electronic tools; d) suitable and trained human
resources to plan and carry out procurements; and e) competent contract
management.
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PART I

Corruption as a Violation
of Fundamental Rights
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CHAPTER 1
Corruption as a violation of fundamental rights:
reputation risk as a deterrent against the lack of loyalty
BY
Gabriella M. RAaccA
Professor of Administrative Law, University of Turin
Roberto CAVALLO PERIN

Professor of Administrative Law, University of Turin

1. Introduction

It is a commonly shared view that poor integrity undermines the main objec-
tives of private and public activities and distracts from their main goals.(1) The
lack of integrity affects human rights(2) and is even more unacceptable and
serious when perpetrated by public authorities. In that event, corruption erodes
the pillars of democracy. People’s representatives are all too often captured by
non-transparent economic interests and divert the pursuit of public and citizens’

(1) S. ROSE-ACKERMAN, Corruption and conflicts of interest, in J.-B. Auby — E. Breen — T. Perroud (eds.
by), Corruption And Conflicts Of Interest. A Comparative Law Approach, Edward Elgar Publishing, 2014,
5-10; G. SWEENEY, Linking acts of corruption with specific human rights, in Corruption and human rights
in third countries, Workshop of the European Parliament, 28 February 2013, available at http:|/bookshop.
europa.eu/, 8. OECD, Investing in Trust: Leveraging Institutions For Inclusive Policy Making, Background
Paper of the conference Restoring Trust in Government: Addressing Money and Influence in Public Deci-
sion Making, Paris 14-15 November 2013, available at http:|/www.oecd.org/gov|ethics| Investing-in-trust. pdf,
2013, 2. “A policy making process conducive to trust (i) secures the inclusiveness of the information avail-
able to decision makers, to ensure adequate participation of all actors with a stake in the policy problem at
hand; (i) safeguards the public interest and avoids capture, while effectively aggregating competing, but
often legitimate interests; and (iii) is aligned with broader principles and high standards of behaviour”.

(2) Council of Europe, Civil Law Convention on Corruption, Art. 13, signed on 4 November 1999,
entered into force on 1 November 2003, Preamble, § 4, “corruption represents a major threat to the
rule of law, democracy and human rights, fairness and social justice, hinders economic development
and endangers the proper and fair functioning of market economies”; Council of Europe, Criminal Law
Convention on Corruption, signed on 27 January 1999, entered into force on 1 July 2002, Preamble, § 5,
“corruption threatens the rule of law, democracy and human rights, undermines good governance, fair-
ness and social justice, distorts competition, hinders economic development and endangers the stability
of democratic institutions and the moral foundations of society”. International council on Human rights
Policy, Corruption and Human Rights: Making the connection, 2009, available at http:||www.ichrp.org|
files|reports|40/131 _web.pdf. The report highlights the links between acts of corruption and violations
of rights. See also: OECD, Recommendation of the Council on Enhancing Integrity in Public Procurement,
C(2008)105, 2008, available at http:/|acts.oecd.org/, “the Recommendation provides policy makers with
Principles for enhancing integrity throughout the entire public procurement cycle, taking into account
international laws, as well as national laws and organisational structures of Member countries”.
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24 CORRUPTION AS A VIOLATION OF FUNDAMENTAL RIGHTS

interests.(3) Illegal behavior buys the loyalty that politicians should have
towards citizens, and captures the independent exercise of sovereignty for the
benefit of maintaining privileges among the corrupt. Corruption in the public
procurement sector represents an emblematic case of such diversion.

2. The lack of integrity as a violation
of fundamental rights

The corruption of politicians is particularly serious since it becomes perva-
sive and widespread in both public and private sector activities. Political
corruption may influence legislation, its implementation, the public officials
involved, competition in the relevant market, and, in the end, fairness and the
economic growth of business organizations. It undermines the fundamental
rights of the citizens.(4) Corruption undermines a variety of human rights.(5)

The relationship of trust between citizens and the Government is threat-
ened as corruption leads to gains for political parties or interest groups,
and undermines public interests and the quality of spending.(6) A ‘crisis of

(3) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, COM(2014) 38 final, 6. Around three quarters of Europeans (73 %) say that
bribery and the use of connections is often the easiest way of obtaining certain public services in their
country. Similarly, to 2011, around two in three Europeans (67 %) think the financing of political parties
is not sufficiently transparent and supervised. See also the Eurobarometer in http:|/ec.curopa.eu|.

(4) International council on Human Rights Policy, Corruption and Human Rights: Making the connec-
tion, cit., 9 et seq. “While corruption violates the rights of all those affected by it, it has a disproportionate
impact on people that belong to groups that are exposed to particular risks (such as minorities, indigenous
peoples, migrant workers, disabled people, those with HIV/AIDS, refugees, prisoners and those who are
poor). It also disproportionately affects women and children. Those who commit corrupt acts will attempt
to protect themselves from detection and maintain their positions of power. In doing so, they are likely
to further oppress people who are not in positions of power, including most members of the groups listed
above. The latter tend both to be more exploited, and less able to defend themselves: in this sense, corrup-
tion reinforces their exclusion and the discrimination to which they are exposed”.

(5) As posited by S. ROSE-ACKERMAN, International Actors and the Promises and Pitfalls of Anti-
Corruption Reform, in Pennsylvania Journal of International Law, 2013, 449, who noted that corruption
can undermine human rights but should not be treated as a per se human rights violation, and refers to
J. DUGARD, Corruption: Is there a Need for a New Convention?, in S. R. Ackerman — P. Carrington (ed.
by) Anti-Corruption Policy. Can International Actors Play a Constructive Role?, Carolina Academic Press,
2013, 159; C. RAJ KUMAR, Corruption and Human Rights in India. Comparative Perspectives on Trans-
parency and Good Governance, Oxford University Press, 2011.

(6) S. ROSE-ACKERMAN, Corruption and government. causes, consequences and reform, Cambridge,1999,
30 et seq, on the relationships among corruption and political organizations, as “democratic election are
not invariably a cure for corruption” (128 et seq.); ID. Political corruption and democratic structures, in A.
K. Jain (ed. by) The Political Economy of Corruption, London, 2001, 35 et seq.; B. G. MATTARELLA, Le
regole dell onesta, Bologna, 2007, 25 et seq.; ID., The conflicts of interests of public officers: Rules, checks
and penalties, in J.-B. Auby — E. Breen — T. Perroud (eds. by), Corruption And Conflicts Of Interest. A
Comparative Law Approach, cit., 30-31. See also: OECD, Implementing the OECD Principles for Integrity
in Public Procurement, 2013, available at http:|fwww.oecd-ilibrary.org/, 24 et seq. See also: OECD, OECD
Principles for Integrity in Public Procurement, 2009, available at http: | [www.oecd.org/gov/ethics|48994520.
pdf. EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, COM(2014) 38 final, in http:/[ec.europa.eu/dgs|home-affairs/what-we-do|policies|
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CORRUPTION AS A VIOLATION OF FUNDAMENTAL RIGHTS 25

trust’(7) is growing and new strategies and measures are required to tackle
it.(8)

A basic distinction has recently been drawn between cases where politicians
make decisions based on their discretionary power, and intermediation of
favours which typically includes the transgression of laws and regulations.(9)
Lawmakers and governments shape laws and regulations concerning economic
activities, taking into account the demands and interests of campaign donors,
as well as those of lobbyists, public opinion, guidelines from political parties
and their own convictions.(10) In the second case, “elected officeholders use
their influence on civil service to arrange for donors to earn contracts, get
access to public loans or earn other benefits. This involves undue political
influence on public service and unlawful behaviour of public servants involved
in public procurement, licensing, permissions or other areas where companies
expect illegal favours in return for campaign donations”.(11)

All possible links between politicians, members of a Government and public
officials can be affected by corruption. Each of them may have a distorted
relationship with economic operators interested in public procurement.(12)
Moreover, corrupt relationships among undertakings can trigger collusion
to the detriment of public interest, collusion, of which public officials are
often unaware. Nor is corruption purely “criminal” in the commonly under-
stood sense: it has been estimated that, for 80% of the time, waste in public

organized-crime-and-human-trafficking|corruption|anti-corruption-report|docs|2014_acr_france_chapter_
en.pdf, 8 “Provoked by the crisis, social protests have targeted not only economic and social policies, but
also the integrity and accountability of political elites. High-profile scandals associated with corruption,
misuse of public funds or unethical behavior by politicians have contributed to public discontent and
mistrust of the political system”.

(7) EU Commission, France annex to the Report from the Commission to the Council and the European
Parliament, EU Anti-Corruption Report, cit., 2014, 2.

(8) EU Commission, Report from the Commission to the Council and the European Parliament,
EU Anti-Corruption Report, COM(2014) 38 final, 8. Measures such as: limiting presidential immunity,
strengthening the rules on financing of political parties and electoral campaigns, restricting multiple
office — holding by politicians, and developing a strategy to prevent conflicts of interest, as provided in
the Jospin committee set up in France in July 2012 to prepare a reform on ethical standards in public life.

(9) OECD, Money in Politics: Sound Political Competition and Trust in Government, Background
Paper of the conference Restoring Trust in Government: Addressing Money and Influence in Public Deci-
sion Making, Paris 14-15 November 2013, available at http:||www.oecd.org/gov|ethics| Money-in-politics.
pdf, 18.

(10) G. HouiLLoN, Corruption and conflict of interest: Future prospects on lobbying, in J.-B. Auby
— E. Breen — T. Perroud (eds. by), Corruption And Conflicts Of Interest. A Comparative Law Approach,
cit., 53 et seq.

(11) OECD, Money in Politics: Sound Political Competition and Trust in Government, Background
Paper of the conference Restoring Trust in Government: Addressing Money and Influence in Public Deci-
sion Making, Paris 14-15 November 2013, cit., 18.

(12) Y. LENGWILER — E. WOLFSTETTER, Corruption in procurement auctions, in N. Dmitri — G. Piga
— G. Spagnolo (ed. by) Handbook of Procurement, Cambridge, 2006, 412 et seq. See also: OECD policy
roundtables, Collusion and Corruption in Public Procurement, 2010, available at http:||lwww.oecd.org|
competition|cartels[46235884.pdf.
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procurement could be traced to incompetence, and to classic criminal corrup-
tion for the remaining 20% of the time.(13)

Informational asymmetries among all stakeholders involved in a procure-
ment system provide opportunities for corrupt practices.(14) The allocation of
public resources in the public interest through public contracts and procure-
ment functions provides a large number of opportunities for corruption.(15)
The waste of public funds is mainly related to cost overruns, delays of imple-
mentation and the loss of effectiveness (including inferior quality and ques-
tionable usefulness).(16)

All procurement systems include resources to be allocated by public authori-
ties, and thus hold an evident political function. The ‘desiderata’(17) of a
procurement system are well-known: competition; integrity; transparency; effi-
ciency; customer satisfaction; best value; wealth distribution; risk avoidance;
and uniformity. Public resources should be allocated by public authorities in the
best possible way, by proactive and ethical procurement officials aiming at the
highest satisfaction of citizens’ needs, and through private organizations that
consider it an honor to serve public bodies and to provide the best performance
in a transparent, efficient and competitive procurement system. However, as is
known, each facet of such relationships between the stakeholders in a procure-
ment system can be distorted towards different goals. The fundamental rights of
citizens fall behind all other interests, and are betrayed.(18)

(13) O. BANDIERA — A. PRAT - T. VALLETTI Active and passive waste in government spending: Evidence
from a policy experiment, American Economic Review, 2009, 1278-1308.

(14) P. TREPTE, Regulating Procurement. Understanding the Ends and Means of Public Procure-
ment Regulation, Oxford, Oxford University Press; ID., Transparency and Accountability as Tools for
Promoting Integrity and Preventing Corruption in Procurement: Possibilities and Limitations, in OECD
Expert Group Meeting on Integrity in Public Procurement, Chateau de la Muette, Paris, 20 and 21 June
2005, in hitps:[[bve.cgu.gov.br[bitstream|123456789|3500/1[transparency_and_accountability_tools. pdf;
OECD, Recommendation on Enhancing Integrity in Public Procurement, 2008, in http: | lwww.oecd.org|
corruption|keyoecdanti-corruptiondocuments.htm, 38. See also: Transparency International, Corruption
and Human Rights: Making the Connection, 2009, in http: | fwww.ichrp.org|files[reports[40/131_web.pdf; C.
R. YUKINS, 4 Versatile Prism: Assessing Procurement Law Through the Principal-Agent Model,in PCL.J,
Vol. 40, No. 1, 2010, 63, the article is available also at www.ssrn.com.

(15) For an analysis of the different forms of corruption see: United Nations Office on Drug and Crime
(UNODC), Good practices in ensuring compliance with article 9 of the United Nations Convention against
Corruption, 2013, available at https:|/www.unode.org|documents|corruption| Publications|2013|Guidebook_
on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf, 4 et seq.

(16) Moreover the highest direct public losses concerns corrupt training projects (44% of budget
volume lost in projects affected, 29% in urban/utility construction, 20% in road & rail, 16 % in water &
waste and 5% in Research & Development), PricewaterhouseCoopers study prepared for the European
Anti-Fraud office (OLAF), Identifying and Reducing Corruption in Public Procurement in the EU, 2013,
available at http:[[ec.europa.eujanti_fraud/, 174 et seq.

(17) S. L. SCHOONER, Desiderata: Objectives for a System of Government Contract Law, in PPLR, 2002,
103 et seq., where the author introduces nine goals frequently identified for government procurement
systems: (1) competition; (2) integrity; (3) transparency; (4) efficiency; (5) customer satisfaction; (6) best
value; (7) wealth distribution; (8) risk avoidance; and (9) uniformity.

(18) T. SOREIDE, Democracy’s shortcomings in anti-corruption, in www.u4.no, 2012.
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Stakeholders may be kept unaware of such distortions due to a lack of
transparency, information asymmetries, or undeveloped competence.(19) A
number of factors that encourage corruption in the public procurement sector
have been pointed out: political rent-seeking, commercial usage, culture,
state of market development, low pay of procurement officials and low capac-
ity.(20)

A cumbersome set of procurement rules approved by citizens’ representa-
tives may restrict competitions among economic operators or prevent others
from participating in the award procedures. Inadequate internal and external
audits may favor certain special interests. A lack of accountability in procure-
ment officials permits the waste of public funds, in either the selection or the
execution of a public contract.(21)

2.1. Social, political, economic solidarity

A pillar of anticorruption should be the value that holds citizens together
in any legal system, from the national to the European(22) level and, from
a different perspective, also in international relationships. The value of soli-
darity should exclude any tolerance for corruption, as corruption undermines
the common recognition of fundamental rights.(23)

(19) EU Parliament — Directorate General for Internal Policies, Political and other forms of corrup-
tion in the attribution of public procurement contracts and allocation of EU funds: Extent of the phenomenon
and overview of practices, 2013, in hitp:|[bookshop.europa.eu/, on the problem of political and other forms
of corruption in public procurement in the European Union. It identifies weaknesses in all the stages of
the public procurement cycle, allowing corruption to undermine the objectives of integrity and value
for money and eventually jeopardise the whole EU internal market policy. The document recommends
that Member States strengthen national public administration arrangements and implement effective
anti-corruption tools covering transparency, accountability and professionalism in public procurement.

(20) International Council on Human Rights Policy — Transparency International, Integrating
Human Rights in the Anti-corruption Agenda. Challenges, Possibilities and Opportunities, 2010, available
at http:||www.ichrp.org|files|reports|58]131b_report.pdf, 43; J. G. LAMBSDORFF, Causes and consequences
of corruption: What do we know from a cross-section of countries?, in S. Rose-Ackerman (ed. by) Interna-
tional Handbook of the Economics of Corruption, Cheltenham, 2006, 4 et seq., where are identified nine
possible causes of corruption in public sector: the size of the public sector, the quality of regulation,
the degree of economic competition, the structure of Government, the amount of decentralization, the
impact of culture, values and gender, and the role of invariant features such as geography and history. A.
MiLLs, Causes of corruption in public sector institutions and its impact on development, 2012, available at
http: | [unpanl . un.org|intradoc/groups|public|documents|un-dpadm|unpan049589.pdf, T et seq.

(21) Transparency International, The Anti-Corruption Plan Language Guide, 2009, 44 et seq.; Inter-
national Council on Human Rights Policy — Transparency International, Integrating Human Rights in
the Anti-corruption Agenda. Challenges, Possibilities and Opportunities, cit., 14 and 26.

(22) E.g. Council Decision 2007/252/EC of 19 April 2007, establishing for the period 2007-2013 the
specific programme “Fundamental rights and citizenship” as part of the general programme “Funda-
mental Rights and Justice”.

(23) R. HobEss, Civil Society and Nongovernmental Organisations as International Actors in Anti-
Corruption Advocacy, in S. Rose-Ackerman — P. Carrington (eds.) Anti-Corruption Policy. Can Interna-
tional Actors Play a Constructive Role?, Carolina Academic Press, 2013, 75 et seq., where it is posited that
to build a “virtuous circle” three elements are needed: accountability, trust and coalitions.
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Indeed, as has already been established, a community of values should grow
in the wider context of transnational and international bodies such as the UN,
the Council of Europe and EU Member States, all to buttress a joint system of
fundamental rights protection.(24)

Unfortunately, at the EU level, corruption remains one of the biggest
challenges for all societies, harming the EU as a whole by lowering invest-
ment levels, hampering the fair operation of the Internal Market and wasting
public resources. It is estimated that the economic costs incurred as a result
of corruption in the EU amount to around EUR 120 billion per year.(25) This
constitutes one percent of the EU GDP, representing only a little less than the
EU’s annual budget.(26) Four out of five EU citizens regard corruption as a
major problem in their State.(27) Transparency International estimates that
“systematic corruption can add at least 20-25% to the cost of government
procurement.”(28)

A firm political commitment is required to restore trust in the effectiveness
of anti-corruption policies.(29) The European Union (EU) has a general right
to act in the field of anti-corruption policies,(30) within the limits established

(24) As was presented in detail in the Focus of EU Agency for Fundamental Rights (FRA)’s
2011 Annual report available at: http://[fra.curopa.eu/sites|default|files|fra_uploads|2211-FRA-2012_
Annual-Report-2011_EN .pdf; see: UN, Guidebook on anti-corruption in public procurement and the
management of public finances, 2013, available at www.unodc.org. See also: T. SUREIDE — R. TRUEX,
Collaboration against corruption?: Multistakeholder groups in natural resource management, in www.
u4.n0,2011; C. MCCRUDDEN, Buying Social Justice. Equality, government Procurement, & Legal Change,
Oxford, 2007, 90 et seq. S. ROSE-ACKERMAN, Introduction: The Role of International Actors in Fighting
Corruption, in S. ROSE-ACKERMAN — P. Carrington (ed. by) Anti-Corruption Policy. Can International
Actors Play a Constructive Role?, cit., 3.

(25) OECD, Implementing the OECD Principles for Integrity in Public Procurement, cit., 2013, 78.
OECD, CleanGovBiz, Integrity in Practice, 2013 available at http:||www.oecd.org[cleangovbiz[49693613.
pdf, according to the World Bank, the document reported that corruption represents 5 % of global GDP
(USD 2.6 trillion), with over USD 1 trillion paid in bribes each year; corruption adds up to 10 % of the
total cost of doing business on a global basis and 25 % of the cost of procurement contracts in developing
countries.

(26) EU Home Affairs Department, data available at the home page of DG Home affairs: http://
ec.europa.eu|dgs/home-affairs/what-we-do|agencies [index_en.htm.

(27) EU Commission, Fighting corruption in the EU, 6 June 2011, COM (2011) 308 final, in http://
eur-lex.europa.eu|Lex UriServ|Lex UriServ.do?uri=CELE X :52011DC0308:EN:NOT, 3.

(28) International Council on Human Rights Policy — Transparency International, Integrating
Human Rights in the Anti-corruption Agenda. Challenges, Possibilities and Opportunities, cit., 43.

(29) S. ROSE-ACKERMAN, Corruption and government. causes, consequences and reform,
Cambridge,1999, 143 et seq., concerning the form of control of the political power. EU Parliament
— Directorate General for Internal Policies, Political and other forms of corruption in the attribution of
public procurement contracts and allocation of EU funds: Extent of the phenomenon and overview of prac-
tices, cit., 40.

(30) EU Commission, Consultation on a future reporting and monitoring mechanism on EU Member
states  progress om  fighting corruption, in hitp:||ec.europa.eu/home-affairs/news|consulting_public|
consulting_0007_en.htm. In the EU, corruption has been on the agenda since the mid-1990s. Although
the focus on it has been sharpened by the two latest waves of enlargement, its effects have been identi-
fied across the Union to the extent that the European Commission concludes that “within the EU there
is no corruption free-zone.”
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by the Treaty on the Functioning of the European Union.(31) In particular,
the EU should ensure a high level of security, including through the preven-
tion and combating of crime.(32) Indeed, corruption is one of the most serious
crimes with a cross-border dimension. Moreover, it is often linked to other
forms of serious crime, such as the trafficking of drugs and human beings, and
cannot be adequately addressed by EU Member States alone.(33) The recent
EU Anti-Corruption Report(34) confirms that this objective “cannot be suffi-
ciently achieved by the Member States”(35) and will require an intervention at
the Union level.(36)

(31) Treaty on the Functioning of the European Union, Art. 83, § 1. “The European Parliament and the
Council may, by means of directives adopted in accordance with the ordinary legislative procedure, estab-
lish minimum rules concerning the definition of criminal offences and sanctions in the areas of particularly
serious crime with a cross-border dimension resulting from the nature or impact of such offences or from
a special need to combat them on a common basis. These areas of crime are the following: terrorism, traf-
ficking in human beings and sexual exploitation of women and children, illicit drug trafficking, illicit arms
trafficking, money laundering, corruption, counterfeiting of means of payment, computer crime and organ-
ised crime”. Council of the EU — General Secretariat, The Lisbon Treaty’s impact on the Justice and Home
Affairs (JHA) Council: More co-decision and new working structures, December 2009, available at http://
www.consilium.europa.euuedocs|cms_data|docs[pressdatajenfec/111615.pdf; C. DT DAMIAN — D. GARETH -G.
MonrT1, European Union Law: Cases and Materials, Cambridge, 2010, 581 et seq.

(32) The EU established its own instruments to tackle corruption as the two conventions on the protec-
tion of the European Communities’ financial interests and the fight against corruption involving officials
of the European Communities or officials of the EU Member States and the European Anti-Fraud Office
(OLAF), set up in 1999, which has interinstitutional investigative powers. The first call for action was in
1997 (see: EU Commission, Action programme on organised crime calls for a comprehensive anti-corruption
policy based on preventive measures, 1997, see: http:||europa.eu|legislation_summaries|fight_against_fraud|
fight_against_corruption 133301 _en.htm) followed by a 2003 Commission Communication on “a comprehen-
sive anti-corruption policy” (see: EU Commission, Communication from the Commission to the Council, the
European Parliament and the European Economic and Social Committee on a Comprehensive EU Policy
Against Corruption, COM(2003) 317 final, May 28, 2003) and by the 2003 Framework Decision on combating
corruption in the private sector since it introduced criminal liabilities for legal persons (EU Council, Council
Framework Decision on combating corruption in the private sector, 2003/568/JHA, 22 July 2003).

(33) EU Commission, Fighting corruption in the EU, cit. See also EU Parliament — Directorate
General for Internal Policies, Political and other forms of corruption in the attribution of public procurement
contracts and allocation of EU funds: Extent of the phenomenon and overview of practices, cit., 36-38. See
also: J. DUGARD, Corruption: Is there a Need for a New Convention?, in S. Rose-Ackerman — P. Carrington
(ed. by) Anti-Corruption Policy. Can International Actors Play a Constructive Role?, cit., 159 et seq. In
the same book see also: K. E. DAVIS, Does the Globalization of Anti-Corruption Low Help Developiing
countries?, 169 et seq.

(34) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 3 February 2014, 24, where is reported that “the proposal also included the
setting up of oversight monitoring of the implementation of public procurement rules, red flagging and
alert systems to detect fraud and corruption. However, Member States raised fundamental objections to
such measures which were considered too cumbersome for their administrations.”

(35) Treaty of the European Union, Art. 5, § 3: “Under the principle of subsidiarity, in areas which
do not fall within its exclusive competence, the Union shall act only if and in so far as the objectives of the
proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional and
local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union
level. The institutions of the Union shall apply the principle of subsidiarity as laid down in the Protocol on
the application of the principles of subsidiarity and proportionality.”

(36) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 2. Concerning the relationship between the corruption prevention and
public procurement infringements see 23 et seq.
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A lack of integrity, either in public institutions or in private markets, under-
mines fundamental rights. First, it causes a waste of scarce resources and
undermines the trust and effectiveness of public powers.(37) Moreover, toler-
ance of corruption distorts all the rules of civil society and the quality of serv-
ices provided to citizens.(38)

The current widespread socio-economic crisis requires us to identify shared
values in order to cope with the new challenges.(39) The urgent need for resources
provides an extraordinary incentive to ensure accountability in public authori-
ties, and to improve social controls over the quality of public spending.

As a result of citizens’ growing consciousness of their social rights, there
is a greater demand for inclusiveness and opportunities for social mobility.
Such citizens may mobilize pressures to establish more open and transparent
governments, or for an increase in service provision standards.(40) The urge
to gain clear data on the quality of public spending, for better assessments and
consequently better policies, is evident. Demands for quality services can be
expected to grow faster and faster, and to require improvements despite the
economic crisis.

Public spending in procurement could significantly improve citizens’ quality
of life, affecting all the sectors of services.(41) In the procurement sector, infor-
mation tools make it possible to gather data on prices, and disparate higher prices
covering bribes should not be tolerated.(42) Two factors converge: the need for
quality in spending; and the potential of information technologies to overcome
the obscurity of paper documents in historically impenetrable archives.

Civil society has a key role to play in fighting corruption, from moni-
toring public procurement and services to denouncing bribery and raising

(37) Concerning social sectors see: S. GUPTA — H. DAV0ODI — E. TIONGSON, Corruption and the provi-
sion of health care and education services, in A. K. Jain (ed. by) The Political Economy of Corruption,
London, 2001, 111 et seq. See also: International Council on Human Rights Policy — Transparency Inter-
national, Integrating Human Rights in the Anti-corruption Agenda. Challenges, Possibilities and Oppor-
tunities, cit., 43-45.

(38) Concerning the policy for “zero tolerance” on corruption see: PricewaterhouseCoopers study
prepared for the European Anti-Fraud office (OLAF), Identifying and Reducing Corruption in Public
Procurement in the EU, 2013, cit., 318.

(39) EU Agency for Fundamental Rights (FRA), Fundamental rights: challenges and achievements
in 2012, 2013, available at http:|/|fra.europa.eujen|press-release|2013eu-agency-fundamental-rights-fra-
presents-its-annual-report, 12 et seq.

(40) OECD, Perspectives on Global Development 2012 Social Cohesion in a Shifting World, 14
December 2011, in http: | jwww.oecd.org|site/devpgd2012/.

(41) OECD, Implementing the OECD Principles for Integrity in Public Procurement, cit., 53 et seq.
and 101 et seq.

(42) G. M. Racca, The Electronic Award and Execution of Public Procurement, in Ius Publicum
Network Review, 2012, available at http:||www.ius-publicum.com|pagina.phpflang=it&pag=articoli, 6.
See also: ID., The role of IT solutions in the award and execution of public procurement below threshold and
list B services: overcoming e-barriers, in D. Dragos — R. Caranta (eds. by) Outside the EU Procurement
Directives — Inside the Treaty?, Djof, Copenhagen, 2012, 373-395.
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awareness of the risks of wasting public money. As representatives of the
general public, civil society organizations should investigate and bring to
light cases of corruption. In this context, new technologies and social media
can be used to gather information and publicly hold governments and public
entities to account.(43)

2.2. Securing Fundamental Rights in the EU

According to the Preamble of the EU Charter of Fundamental Rights,
“the Union is founded on the indivisible, universal values of human dignity,
freedom, equality and solidarity; it is based on the principles of democracy
and the rule of law. It places the individual at the heart of its activities, by
establishing the citizenship of the Union and by creating an area of freedom,
security and justice”.

Within the EU, it is possible to make a distinction between a wider set of
values that address areas falling outside the EU scope,(44) an inner set of
fundamental rights obligations imposed on and by the EU,(45) and socio-
economic rights (especially Title IV ‘Solidarity’ of the Charter of Fundamental
Rights of the European Union). These values all overlap with national social
rights, and fundamental rights form part of the founding values in Article 2
TEU. However, the level of compliance with these rights appears to differ.

Amsterdam Treaty and Lisbon Treaty primary law explicitly provides for
an EU “founded on the values of respect for human dignity, freedom, democ-
racy, equality, the rule of law and respect for human rights, including the

(43) Clean gov biz, Boosting Integrity fighting corruption, 2013, available at: http:||lwww.oecd.org|daf/
anti-bribery/50350066.pdf.

(44) Treaty on European Union (TEU), Art. 2. The ECJ has interpreted this more widely as
referring to situations that are “covered by European Union law”. See: European Court of Justice,
15 November 2011, Murat Dereci and Others v. Bundesministerium fiir Inneres, in C-256/11, par. 72
and European Court of Justice, 26 February 2013, Aklagaren v. Hans Akerberg Fransson,in C-617/10,
par. 18. EU Commission, 2012 Report on the application of the EU Charter of Fundamental Rights,
COM(2013) 271 final, 8 May 2013, available at: http:|/ec.curopa.eu/justice/fundamental-rights|files|
charter_report_2012_en.pdf.

(45) Treaty on European Union (TEU), Art. 6, where it is stated that “the Union recognises the rights,
freedoms and principles set out in the Charter of Fundamental Rights of the European Union of 7 December
2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same legal value as the Trea-
ties. The provisions of the Charter shall not extend in any way the competences of the Union as defined in
the Treaties. The rights, freedoms and principles in the Charter shall be interpreted in accordance with the
general provisions in Title VII of the Charter governing its interpretation and application and with due
regard to the explanations referred to in the Charter, that set out the sources of those provisions. 2. The Union
shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms.
Such accession shall not affect the Union’s competences as defined in the Treaties. 3. Fundamental rights,
as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms
and as they result from the constitutional traditions common to the Member States, shall constitute general
principles of the Union’s law”. See: European Union Agency For Fundamental Rights, The European
Union as a Community of values: safequarding fundamental rights in times of crisis, 2012, available at
hitp:||fra.europa.eu|sites|default|files|fra-2013-safequarding-fundamental-rights-in-crisis_en.pdf, 8.
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rights of persons belonging to minorities.” (46) These foundational values have
normative implications for both candidate countries and EU Member States.
Nonetheless the sanctioning procedure against a Member State has never been
used and might only have a deterrent effect.(47)

The obligation to comply with fundamental rights also arises “from the
constitutional traditions common to the Member States” which constitute
the general principles of EU law. The recalled multi-level governance of the
community of values provides for the sharing, in a coordinated system, of the
protection of fundamental rights.(48)

Regrettably, the actions of the Member States must comply with the require-
ments deriving from the fundamental rights guaranteed in the legal order of
the EU “only when they are implementing Union law”, according to European
Court of Justice case-law.(49) The exact scope of application of fundamental
rights obligations under EU law remains open to interpretation and discus-
sion. It is up to the Court, also in part to guarantee legal clarity, to fine-tune
the limits of the fundamental rights review offered by EU law.(50)

This situation seems to be the consequence of a limited awareness of EU
law obligations and limited access to the CJEU for individuals. Moreover, it
has been reported that “even where cases reach the CJEU, there remain differ-
ences with the ECHR, with the latter hearing a large number of third-party
interventions providing on-the-ground information and evidence”.(51)

It is important to remember that the “principles” are “judicially recogniz-
able” only in the interpretation of implementing acts. Half of the rights listed in
the Charter’s title on solidarity refer back to “national laws and practices”.(52)

(46) Treaty on European Union (TEU), Art. 2 “The Union is founded on the values of respect for
human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the
rights of persons belonging to minorities. These values are common to the Member States in a society in which
pluralism, non — discrimination, tolerance, justice, solidarity and equality between women and men prevail”.

(47) Treaty on the Functioning of the European Union (TFEU), Artt. 258 - 259.

(48) Presented in detail in the Focus of EU Agency for Fundamental Rights (FRA)’s 2011 Annual
report, cit. See: R. CAVALLO PERIN, Crisis del Estado de Bienestar. El papel del Derecho Administrativo,
in J. L. Pifiar Manas (ed. by) Crisis econdmica y crisis del Estado de Bienestar El papel del derecho admin-
istrative, Madrid, 2014. i .

(49) ECJ, 26 February 2013, Aklagaren v. Hans Akerberg Fransson,in C-617/10, par. 18.

(50) EU Agency for Fundamental Rights (FRA), Fundamental rights: challenges and achievements
in 2012, 2013, cit.

(51) EU Agency for Fundamental Rights (FRA), Fundamental rights: challenges and achievements in
2012, 2013, cit. To gain political consensus on the inclusion of all these rights in the Charter, the drafters
included a cross-cutting provision in paragraph 4 of Article 52.

(52) Charter of Fundamental Rights of The European Union, Art. 52, differentiates between rights
and “principles”. The article “Scope and interpretation of rights and principles” state that “ Any limitation
on the exercise of the rights and freedoms recognised by this Charter must be provided for by law and respect
the essence of those rights and freedoms. Subject to the principle of proportionality, limitations may be made
only if they are necessary and genuinely meet objectives of general interest recognised by the Union or the need
to protect the rights and freedoms of others. 2. Rights recognised by this Charter for which provision is made
in the Treaties shall be exercised under the conditions and within the limits defined by those Trreaties. 3. In so
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This implies that the European Community of values requires that the EU and
its Member States respond by working “closely together to support growth and
employment, ensure financial stability, and put in place a better governance
system for the future”.

EU Member States should not be seen as decoupled from their neighboring
states and the EU as a whole. Member States and the EU are increasingly
linked by an interdependent, but in some ways “semi-constitutional”, construc-
tion.(53)

The EU principle of solidarity,(54) together with the corresponding
national principles, stipulates that the citizens, as members of a Community
of values, should assure loyalty to the deeper meaning of solidarity implied by
social cohesion.

It has always been considered that Government representatives and admin-
istrators should not only conform to Constitutions and laws, but also adhere to
the scope and spirit of such rules (principles).

By way of example, the Italian Constitution provides for any citizen to be
loyal to the Constitution and laws, and elected politicians and public officials
have a specific duty of “discipline and honor” in their functions (art. 54 Italian
Constitution).(55) The further obligation of civil servants (including elected
politicians) implies that their work must aim at reaching the final goal of public
interest (“the spirit of the law”) with a commitment that in fact goes beyond
the legal minima.

far as this Charter contains rights which correspond to rights guaranteed by the Convention for the Protection
of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as
those laid down by the said Convention. This provision shall not prevent Union law providing more exten-
sive protection. In so far as this Charter recognises fundamental rights as they result from the constitutional
traditions common to the Member States, those rights shall be interpreted in harmony with those traditions”.

(53) EU Agency for Fundamental Rights (FRA), Fundamental rights: challenges and achievements
in 2012, 2013, cit. S. GRILLER — J. ZILLER (eds. by), The Lisbon Treaty. EU Constitutionalism without a
Constitutional Treaty?, Springer, Wien, 2008, 235-256; J. ZILLER, Il nuovo Trattato europeo, 11 Mulino,
Bologna, 2007, 27 et seq. J.-B. AUBY — J. DUTHEIL DE LA ROCHERE, Introduction, in J.-B. Auby — J.
Dutheil de la Rochére (eds. by) T'raité de droit administratif européen, Bruxelles, 2014, 30-32. In the same
book see: S. DE LA SIERRA, Les sources constitutionnelles du droit administratif européen, 487-489.

(54) The principle of solidarity is applied in the context of social protection. Cfr. ECJ, Poucet v.
Assurances générales de France in cases C-159/91 and C-160/91, [1993] ECR 637. The French govern-
ment cited Article L 111-1 of the Social Security Code, which defines the principles of social protection in
France: solidarity and compulsory affiliation. See also: Charter of Fundamental Rights of the European
Union, Artt. 27-38. Chapter IV is entitled ‘Solidarity.” Artt. 27-34 bear directly on employment and
industrial relations: Workers’ right to information and consultation, right to collective bargaining and
action, right of access to placement services, protection in the event of unjustified dismissal, fair and
just working conditions, prohibition of child labour and protection of young people at work, family and
professional life, and social security and social assistance. The other articles in the Solidarity Chapter
concern: health care, access to services of general economic interest, environmental protection and
consumer protection.

(55) Italian Constitution, Art. 54, “All citizens have the duty to be loyal to the Republic and to
uphold its Constitution and laws. Those citizens to whom public functions are entrusted have the duty to
fulfil such functions with discipline and honor, taking an oath in those cases established by law”.
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A lack of loyalty to these aims risks undermining the credibility and effec-
tiveness of public institutions, and may warrant sanctions that should differ
from criminal or civil sanctions, but should be either disciplinary or reputa-
tional for public servants and undertakings, in the sense of a lack of respect for
the community of the citizens. Violation of the integrity principle undermines
the link of solidarity typical of citizenship.

Such a commitment might be considered as soft law, and sanctions for its
violation might be issued to unfair citizens.

3. The problem of legal rules, effectiveness
and rapid obsolescence. The instruments of transparency
and accountability. The need for fine-tuned strategies
for fighting collusion and corruption

The two pillars of transparency and accountability should be correctly
addressed to encourage correct incentives toward integrity and avoid estab-
lishing a further cumbersome procedure either for public authorities or
economic operators in the market.(56) Recording and reporting mechanisms
together with benchmarking might become useful tools for integrity.(57)

The right incentives and disincentives at the right time for public and
private part compliance,(58) as well as the correct quantity/quality of trans-
parency and accountability, should be provided.

(56) OECD, Recommendation of the Council on Enhancing Integrity in Public Procurement, C(2008)105,
2008, cit. The principles set out in the Recommendation are anchored in four pillars: transparency, good
management, prevention of misconduct, accountability and control. See also: United Nations Office on
Drug and Crime (UNODC) and the World Bank, Stolen Asset Recovery (StAR), Initiative: Challenges,
Opportunities, and Action Plan, June 2007 and Interaction, Anti-corruption and Transparency, 2013, avail-
able at http:|lwww.interaction.org/document|2013-g20-anti-corruption-and-transparency-background-policy-
brief, 3. “Anonymous companies are increasingly being misused by criminals and kleptocrats to conceal
their identities while they benefit from the assets derived from their illegal activities. Once these anony-
mous companies are formed they easily enter the global financial system to begin the process of laundering
the criminal proceeds. The lack of transparency of beneficial ownership of these companies makes it too
easy to hide the proceeds of corrupt acts. It is estimated that $20 billion to $40 billion are illegally removed
from developing countries annually — roughly equivalent to the combined annual GDP of the world’s 12
poorest countries, where more than 240 million people live. Furthermore, these stolen assets are often
hidden in the financial centres of developed countries. The true cost of corruption far exceeds the value of
these stolen assets —siphoning away funds that could have been used to further critical development goals”.

(57) G. M. Racca, The Electronic Award and Execution of Public Procurement, in Ius Publicum
Network Review, 2012, available at http: | [www.ius-publicum.com|pagina. php?lang=it &pag=articoli&n=2,
17 et seq.; OECD, Checklist for record keeping, 2013, available at http:|jwww.oecd.org/; World Bank,
Country Procurement Assessment Report, 2013, available at http:||web.worldbank.org|. Concerning the
tools to be implemented see also: EU Parliament — Directorate General for Internal Policies, Political
and other forms of corruption in the attribution of public procurement contracts and allocation of EU funds:
Eaxtent of the phenomenon and overview of practices, cit., 57 et seq.

(58) P. TREPTE, Transparency and Accountability as Tools for Promoting Integrity and Preventing Corrup-
tion in Public Procurement, paper to OECD Expert Group meeting on Integrity in Public Procurement, 2005, 3.
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It seems important to distinguish between different kinds, forms and means
of transparency and accountability in order to assure the right incentives for
compliance.

At theinternational level, for example, the United Nations Convention against
Corruption (UNCAC) requires the disclosure and declaration of any existing
interest, in particular in public procurement.(59) It recommends that each party
make all information relating to procurement public and that all the require-
ments for awarding a contract be clearly established in advance and published.
The selection criteria must be objective and predetermined, and a system of
domestic review and appeal must be available in the event that a conflict arises.
Other principles to promote transparency and accountability include a system of
accounting and auditing standards and related oversight, as well as effective and
efficient systems of risk management and internal control.(60)

A set of instruments has already been foreseen for public officials, at various
levels. However, they are often not effective and merely constitute redundant
bureaucracy and red tape for economic operators.(61)

Incentives and sanctions on compliance by politicians could be made to turn
on the values that they should pursue in the public interest.

Especially with regard to procurement, strategies could be designed by
skilled teams of procurement officials to mitigate corruption, for example by
tampering with the size of lots to be purchased, or with the kind of products,
work or services required on a case by case basis.(62)

These types of strategies could efficiently prevent collusion and nurture compe-
tition in the relevant markets; moreover, discouraging repetitive procedures
may improve the quality of public spending.(63) The procurement strategies are

(59) United Nations Convention Against Corruption, Art. 9.

(60) United Nations Office on Drug and Crime (UNODC), Good practices in ensuring compliance
with article 9 of the United Nations Convention against Corruption, cit., 8-9.

(61) Transparency generally involves: (a) publicity of procurement opportunities and the disclosure
of the rules to be followed; (b) undertaking procurement processes publicly and visibly, according to
prescribed rules and procedures that limit the discretion of officials; and (c) the provision of a system for
monitoring and enforcing applicable rules. Given that procuring entities frequently have a high degree of
discretion in the procurement process, it is also transparency which allows this exercise of discretion to be
monitored. Concerning the principle of transparency in EU in public contracts see also: M. TRYBUS, Public
Contracts in European Union Internal Market Law, in R. Noguellou — U. Stelkens (eds. by), Comparative
Law on Public Contracts, Bruxelles, 2010, 103 et seq. and in the same book R. CARANTA, T'ransparence et
concurrence, 145 et seq.; J. GONZALEZ GARCIA, Classic Procurement Prcedures, in M. Trybus — R. Caranta
— G. Edelstam (eds. by), EU Public contract Law. Public Procurement and Beyond, Bruxelles, 2014, 61-64.

(62) United Nations Office on Drug and Crime (UNODC), Good practices in ensuring compliance with article
9 of the United Nations Convention against Corruption, cit., 14; concerning the problem of a qualified workforce
in the field of the US Public Contracts see: S. L. SCHOONER, Contractor Atrocities at Abu Ghraib: Compromised
Accountability in a Streamlined, Outsourced Government, in Stanford Law & Policy Review, 2005, 10-11.

(63) OECD, Implementing the OECD Principles for Integrity in Public Procurement, cit., 2013, 32,
between the 2008 and the 2013 “the majority of countries reformed their procurement legislation while
only 7% reported investing in human, financial and technological resources” to ensure an adequate degree
of transparency. See also: OECD, Survey on Reporting Back on Procurement Recommendation, 2011.
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characterized by rapid obsolescence, due to their need to be frequently changed in
order to get the most favorable tenders from the market, improving participation
and fostering competition. Working in skilled teams could also prevent the loneli-
ness of the procurement officials, who might otherwise find it difficult to resist the
pressure applied by unfair participants. Networking between procuring entities
and Central Purchasing Bodies also might strengthen these positive effects.(64)

3.1. The incentives for compliance in the public sector

Preventing and combating favoritism, conflicts of interest, corruption and collu-
sion cannot be left to the mechanical application of legal rules and procedures.(65)

The legal rules ought to be designed in such a way as to provide “correct”
incentives towards integrity. A joint approach and multidisciplinary strategy
for effective enforcement are required. Public resources are too scarce (and
precious) for any waste to be tolerated, be it for incompetence or corruption. (66)
Monitoring the performance of any procurement system requires peer reviews,
benchmarks and indicators.(67)

A new emphasis on individual responsibility, organizational design and
economic incentives is needed. In addressing these issues, it is necessary to
investigate civil servants’ ethical obligations as a set of norms which guide
public administration towards the public interest, (68) taking into account that
“procurement officials are not recognised as a specific profession in more than
a third or OECD countries” and the procurement function is not yet consid-
ered to be strategic.(69) In assessing “ethics requirement for public officials,

(64) G M. Racca — G. L. ALBano, Collaborative Public Procurement and Supply Chain: The Euro-
pean Union Experience, in C. Harland — G. Nassimbeni — E. Schneller (eds. by) The SAGE Handbook
of Strategic Supply Management, London, 2013, 185-188 and G. M. Racca, Collaborative procurement
and contract performance in the Italian healthcare sector: illustration of a common problem in European
procurement,in PPLR, 2010, 1130-132. Collaborative procurement in the EU through a network of CPBs
is the object of the Healthy Ageing and Public Procurement of Innovation (HAPPI) project funded by
the EU Commission (DG Enterprises) — rif. call ENT/CIP/11/C/N02CO011 — within the framework of the
Competitivity and Innovation Programme (CIP). The project concern the EU joint procurement system
in Healthcare. see: http:||www.happi-project.eu].

(65) S. ROSE-ACKERMAN, Corruption and conflicts of interest, in J.-B. Auby — E. Breen — T. Perroud
(eds. by), Corruption And Conflicts Of Interest. A Comparative Law Approach, cit., 5-10

(66) OECD, Bribery in Public Procurement. Methods, Actors and Counter-Measures, 2007, available
at http: | lwww.oecd.orginvestment |anti-bribery|anti-briberyconvention|44956834. pdf, 64.

(67) OECD, Implementing the OECD Principles for Integrity in Public Procurement, cit., 2013, 97. G.
L. ALBANO, Discussion Paper on Public Procurement Performance Measures. OECD Meeting of Leading
Practitioners on Public Procurement, 11-12 February 2012, available at http:|[search.oecd.org|officialdocu-
ments|publicdisplaydocumentpdf|?cote=GOV |PGC|ETH%282013% 291 &doc Language=En, 7-8.

(68) G. M. Racca, Disciplina e onore nell attuazione costituzionale dei codici di comportamento, in F.
Merloni - R. Cavallo Perin, Al servizio della Nazione. Etica e statuto dei funzionari pubblici, FrancoAngeli
Editore, Milano, 2009, 254 et seq.

(69) OECD, Implementing the OECD Principles for Integrity in Public Procurement, cit., 2013, 78.
The report identified: Austria, Belgium, Czech Republic, Finland, France, Germany, Italy, Japan,
Luxemburg, Norway, Turkey.
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including procurement officials, policymakers may wish to consider that ethics
rules and screening procedures are almost always part of part of a broader
fabric of social norms, laws and mechanisms for ensuring social harmony”.(70)
In that light, the ethics rules designed to protect the procurement system
“should complement the broader set of norms and rules, and may well draw
upon other formal and informal mechanisms for maintaining social order”.(71)
Preventive policies cover a wide variety of aspects including clear-cut ethical
rules, awareness-raising measures, building a culture of integrity within
various organizations, setting a firm tone from the top in relation to integrity
issues, to effective internal control mechanisms, transparency, easy access to
public interest information, effective systems for evaluating the performance
of public institutions.(72) Forms of effective external and internal audits and
asset disclosure might make it possible to consolidate the accountability of
public officials.(73) A clear code of conduct may provide concrete examples of
situations officials could face in the course of their work. It should also give the
contact details of persons that can provide advice and guidance to procure-
ment practitioners. Many countries have codes of conduct that set general
rules by which all public officials are to govern themselves. These general rules
are sometimes supplemented by more specific codes related to a high ranking
and specific high-risk positions, of which public procurement is one.(74)
Particular difficulties arise from the scarce and weak sanctions applicable
to elected officials. Where they cover conflicts of interest, the codes of conduct
of various elected assemblies are usually not accompanied by dissuasive sanc-
tions. Party discipline and self-control may not be sufficiently effective in this
regard. Cancellation of contracts and procedures concluded or carried out in
conflict of interest situations or the recovery of estimated damages are often
left to general civil regulations and are not effectively implemented in prac-
tice.(75) Integrity in politics is a serious issue in many countries and codes of
conduct within political parties or elected assemblies at the central orlocal level
are the exception more than the rule and often lack an effective monitoring

(70) United Nations Office on Drug and Crime (UNODC), Good practices in ensuring compliance
with article 9 of the United Nations Convention against Corruption, cit., 11-12. See: OECD, CleanGovBiz
Integrity in practice. Toolkit for Imtegrity, available at http:||lwww.oecd.org/cleangovbiz|49891354. pdf,
2012, 96.

(71) United Nations Office on Drug and Crime (UNODC), Good practices in ensuring compliance
with article 9 of the United Nations Convention against Corruption, cit., 11-12.

(72) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 10.

(73) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 11 and 13.

(74) OECD, Code of conduct for procurement practitioners, in http: | [www.oecd.org|.

(75) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 12.
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mechanism or clear sanctioning regulations, rarely leading to the application
of dissuasive penalties. Insufficient accountability has generated a perception
of quasi-impunity of political elites.(76)

At the same time, a corresponding obligation for private operators to act
with integrity when dealing with a public administration is also required.

Both sides (public and private) must face sanctions for improper behavior,
whether by impaired reputation, or through sanctions on individuals acting on
the organizations’ behalf (criminal, administrative, or disciplinary sanctions,
for example).

It is well-known that legal systems punish corruption as a crime,(77) but it is
less known that corrupt behavior can also be sanctioned because it undermines
a plurality of further public interests and goods protected by the law.(78)

Social cohesion for the benefit of the protection of fundamental rights
requires not only that economic operators abide by the rules, but also that they
be sufficiently loyal to them to share the goals and accept the loss of a contract
if a better tender is submitted.

Most corrupt behavior involves not only the violation of criminal law but
also the citizen’s lack of loyalty to the State (Republic). The citizen does not
hesitate to undermine the proper functioning of the institutions, such as the
course of justice (by buying a judgment), or of the administration (by paying
an official to win a tender) for individual interest.(79)

Non-acceptance of the rules of the game and the will to win unfairly betrays
the principle of solidarity between the members of a community, and should
trigger exclusion from that community.

Such unfaithfulness does not concern only the corruptor and the person
corrupted. Corruptive behavior gives rise to a general distrust of institu-
tions, which weakens other citizens’ confidence in the impartiality and effec-
tiveness of public institutions. Similarly, corruption alters the proper func-
tioning of private institutions when these are exposed to corruptive power.
Here too, corruption breeds a lack of confidence in the proper functioning

(76) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, COM(2014) 38 final, 8.

(77) H. CarOLI CASAVOLA, Global rules for public procurement, in (R. Noguellou — U. Stelkens)
Comparative Law on Public Contracts, Bruxelles, 2010, 48 et seq., deals with the Italian implementa-
tion of the OECD Convention on Combating Bribery of Foreign Public Officials in International Busi-
ness Transactions. Recently, see: Law 6 November 2012, No. 190, and G. M. Racca, La prevenzione e
il contrasto della corruzione nei contratti pubblici (Art. 1, commi 14-25, 32 e 52-68), in B. G. Mattarella
— M. Pelissero (ed. by) La legge anticorruzione. Prevenzione e repressione della corruzione, Torino, 2013,
125-151.

(78) R. CAVALLO PERIN — B. GAGLIARDI, Status dell impiegato pubblico, responsabilita disciplinare e
interesse degli amministrati, in Dir. Amm., 2009, 53.

(79) G. M. Racoa, Disciplina e onore nell attuazione costituzionale dei codici di comportamento, cit.,
250 et seq.
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of market forces, and undermines public faith in the ability of the market to
correct itself.

Loyalty is considered to be a constitutive element of every organization as
it represents an element of cohesion.(80) Its deficiency is usually sanctioned
by the organization through temporary discontinuation of membership and,
in serious cases, through expulsion from the corporate team, i.e., through
temporary or permanent deprivation of the benefits enjoyed by belonging to
the corporate group.

The relationship between the benefits of citizenship and a violation of
the duty of loyalty to the State should be seriously re-assessed. Violation
of the latter could lead to the administrative sanction of a temporary suspen-
sion of the benefits of citizenship scaled in proportion to the severities of the
unloyal behavior.

The sanction would not be a fine, but it could mean being denied the right
to receive public services, with any privileges of citizenship, for some time (e.g.
one month). The essential element of the sanction is not so much the incon-
venience that this might cause; it is the impairment and compromising of the
person’s reputation within the social group, which presents a very evident
deterrent effect.

3.2. The incentives for compliance in the private sector

Integrity in the business sector is important because clean companies are
more efficient and more competitive, which in turn leads to healthier markets
and greater investor confidence. Governments can promote greater private
sector integrity by encouraging companies to adopt stronger anticorruption
practices and robust corporate governance systems (compliance and ethics
systems) and to compete fairly and openly.(81) Corporations are called upon to

(80) R. CAvALLO PERIN, L'etica pubblica come contenuto di un diritto degli amministrati alla
correttezza dei funzionari pubblici, in F. Merloni — R. Cavallo Perin, Al servizio della Nazione. Etica e
statuto dei funzionari pubblici, cit., 152-155. See also: OECD, Bribery in Public Procurement. Methods,
Actors and Counter-Measures, 2007, available at http:|/www.oecd.org/investment |anti-bribery|anti-
briberyconvention[44956834.pdf, 57 et seq. The report moves into the detail of how to prevent and punish
bribery. It evaluates transparency issues, as well as preventive measures and controls. One challenge
pointed out in the report is to train up staff not only to spot the signs, but also to come forward and
report them. This raises important issues about teamwork and loyalty of civil servant involved in public
procurement.

(81) Many resources to help keep business clean are available: this includes OECD instruments such
as the Anti-Bribery Convention; the Good Practice Guidance on Internal Controls, Ethics and Compli-
ance; the Principles of Corporate Governance; and the Guidelines for Multinational Enterprises. It also
includes instruments from other organizations such as the APEC Anti-Corruption Code of Conduct for
Business; the Ten Principles of the UN Global Compact; the EITI Principles and Criteria; the World
Economic Forum PACI Principles for Countering Bribery. See: http:|/www.oecd.org/corruption|ethics|.
United Nations Office on Drug and Crime (UNODC), Good practices in ensuring compliance with article
9 of the United Nations Convention against Corruption, cit., 26, “compliance systems include business
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adopt principles related to human rights protection, social and environmental
standards, and anti-corruption in the management of their businesses, on a
voluntary basis, according to key UN targets.(82)

Guidelines, (83) recommendations for responsible corporate behaviour, integ-
rity pacts,(84) and standards of conduct (e.g. codes of ethics in business)(85)
may favor the prevention of and fighting against illicit conducts by promoting
the best practices and integrating legal provisions. However, these tools require
a voluntary commitment on the part of the economic operators.(86)

Compliance systems have proven to be an effective instrument for combating
corruption inside private organizations.(87) The more advanced experiences

principles that reject corruption and put standards and procedures in place to ensure that the entity acts
according to the legal requirements”.

(82) Transparency International, Handbook for Curbing Corruption in Public Procurement, avail-
able at http:||lwww.transparency.org/whatwedo|pub/handbook_for_curbing_corruption_in_public_procure-
ment, 2006, 70. “They derive from the Universal Declaration of Human Rights, the International
Labour Organization’s Declaration on Fundamental Principles and Rights at Work, the World Summit
for Social Development in Copenhagen 1995, the Rio Declaration on Environment and Development of
1992 and the United Nations Convention Against Corruption. The 10th Principle “Anti-Corruption” was
integrated after long debates in 2004”.

(83) See the OECD guidelines for Multinational enterprises, available at: http:|/mneguidelines.oecd.
org|text|.

(84) Transparency International, The integrity pact. The Concept, the Model and the Present Appli-
cations: a Status Report, 31 December 2002, 3 e 4; Transparency International, Handbook for Curbing
Corruption in Public Procurement, 80-81.

(85) See: International Chamber of Commerce, Combating Extortion and Bribery: ICC Rules of
Conduct and Recommendations, available at http:|lwww.iccwbo.org| Advocacy-Codes-and-Rules| Document-
centre[/2004|1CC-Rules-of-Conduct-and-Recommendations-to-Combat- Extortion-and-Bribery-%282005-
Edition%29|. Transparency International, in co-operation with Social Accountability International,
spearheaded the development of the Business Principles for Countering Bribery (BPCB), introduced in
December 2002. The Business Principles as well as the Guidance Document and a document outlining
the Six Step Implementation Process can be downloaded for free at: http: | [www.transparency.org|global _
priorities|private_sector [business_principles. OECD, code of conduct for procurement practitioners, in http: ||
www.oecd.org|.

(86) Transparency International, Handbook for Curbing Corruption in Public Procurement, cit, 68
et seq.

(87) The US legal Framework provide a committee for drafting federal guide-lines on corporate
sentences (see: Sentencing Reform Act, Pub. L. No. 98-473, 98. Stat. 1873,1987, 18 U.S.C.A. §§ 3351-3742;
28 U.S.C.A. §§ 991-998) and a guidelines system for establishing and maintaining within the corporates
specific internal controls to detect and prevent improper conduct (United States Federal Sentencing
Guidelines, 1* November 1991, 18 U.S.C. §§ 1365 (f), 1801; 42 U.S.C. §§ 1129(a), 14133; 49 U.S.C. § 31310).
About the case-law United States v. Johnson & Johnson, 37, Cr-99 (DDC 2011); United States v. Caputo,
456 F. Supp. 2d 970 (N.D. T11 2006); United States v. Booker, 375 F.3d 508 (7™ Cir. 2004); Fanfan v. United
States, 2004 WL 1723114 (D. Me. 2004); Hollis v. City of Buffalo, 28 F. Supp. 2d 812, 821 (W.D. N.Y.
1998); United States v. Exxon Corp., No. A90-015 CR (U.S. Superme Court 1990); Hoffman — LaRoche
Ltd. et Rhone Paulenc, Plead Agreement, 1999; Caremark Intern. Inc. Derivate Litigation, 698 A.2d 959
(Del. Ch. 1996); United States v. Daiwa Bank (SDNY 1995 Cr 947); United States v. C.R. Bard, Inc., 848
F. Supp. 287 (D. Mass. 1994); United States v. NME Psychiatric Hospital, 94 Cr. 0268 (D.D.C. 1994).
See J. E. MurprHY, The EU Takes a Tentative First Step Toward Compliance Programs, in Ethikos Jan.|
Feb. 2012, Vol. 25, No.4; J. E. MurpHY, How the CEO can make the difference in Compliance and Ethics
Program, in Ethikos, May/June 2007, Vol. 20, No. 9; ID., Ethic for Ethicists? A code for Ethics and Compli-
ance and ethics professionals, in Ethikos, March/April 2004, Vol. 17, No. 8; J. E. MURPHY — C. VIGALE,
The Role Of Incentives In Compliance Programs, in Ethikos May/June 2005, Vol. 18, No. 6; A. SINGER,
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in the United States permit enterprises to discover and disclose the corrupt
practices of their own employees.(88) In the US experience, public officials
require the undertaking to provide a substantial compliance system in order
to guarantee that future procurement will be fairly conducted.(89) Suspension
or debarment from public contracts has proven to be an effective tool in the
fight against corruption. Depriving private companies of the opportunity to
do business with the government is likely to be one of the strongest deterrents
for future wrongdoers, and ensures that the government does not enter into
contracts with contractors that lack effective internal controls.(90)

Whenever an economic operator tries to avoid competition by persuading
a government to give it a protected position, colluding with competitors to
fix prices, or artificially dividing requirements among a group of contractors,

Anti-Corruption Enforcement Gains Traction On a Global Scale, in Ethikos Jan./Feb. 2012, Vol. 25, No.
4; Ip., Bven At Smaller Companies Ethics Programs Gain Traction, in Ethikos Jan./Feb. 2010, Vol. 23
No.4; J. KAPLAN, Key to success when mitigating identified compliance and ethics and ethic risks, Corpo-
rate Compliance and Ethics Insights, June 2011; C. E. CARRASCO — M. K. DUPEE, Corporate Criminal
Liability, in Am. Crim. L. Rev., 1999, 445 ss.

(88) On compliance and ethics programs in the public procurement sector see: United States v.
Metcalf & Eddy, Inc., CA No. 99CV-12566-NG (D. Mass. 1999); United States v. Depuy, Inc., 34 (DDC
1999); United States v. Lucas Aerospace Communications & Electronics, Inc., Wholly Owned Subsidiary
of Lucas Industries, Inc. (1994 Cr 493 E.D. N.Y.); United States v. Hernandez, 952 F.2d 1110 (9" Cir.
1991). See: J. E. MURPHY, A Compliance and ethics & Ethics Program on a Dollar a Day: How Small
Companies Can Have Effective Programs, Society of Corporate and Compliance Ethics, August 2010; J.
M. KAPLAN, Compliance Programs for Smaller Companies, in Ethikos Jan./Feb. 2008, Vol. 21 No. 5; K. W.
BUFFINGTON — M. FLYNN, The Legal Aspects of Public Purchasing, in Journal Of Public Procurement, Vol.
6,3,2006, p. 321ss.; C. R. CARTER — M. M. JENNINGS, The Role Of Purchasing In Corporate Social Respon-
sibility: A Structural Equation Analysis, in Journal of Business Logistics, Vol. 25, No.1, 2004, 145 ss.

(89) On the relevance of compliance and ethics programs for the contracting authorities see United
States Federal Acquisition Regulation, Vol. 73, §§ 67064 - 67091-92, Rev. 12 November 2008 about the
requirements for a federal contractor code of business ethics and conduct, an internal control system, and
disclosure to the Government of certain violations of criminal law, violations of the civil False Claims Act,
or significant overpayments. See OECD, Good practice Guidance on Internal Control, Ethics and Compli-
ance, 18" February 2010; J. LEET, A New Compliance and Ethics Certification Program, in Ethikos, Jan.|
Feb 2007, Vol. 20, No. 4; B. SHARPE, Checking your Compliance and ethics Program’s performance — By
the Numbers, in Ethikos, May/June 2003, Vol. 16, No. 10. See also: U.S. Department of Justice, Largest
health care fraud case in U.S. history settled HC A investigation nets record total of § 1.7 billion, available at
http: | [www.justice.gov/opa/pr|2003|June|03_civ_386.htm.

(90) United Nations Office on Drug and Crime (UNODC), Good practices in ensuring compliance with
article 9 of the United Nations Convention against Corruption, cit., 25. As debarment systems have matured
in different countries, two broad models for debarment have emerged. The first is a highly discretionary
approach, such as that used by the United States federal procurement system, under which a senior
contracting official, acting on behalf of one or more government agencies, may exclude contractors
because of almost any serious issue regarding contractor qualification. The alternative model, used by
the World Bank (WB) in its sanctions system, is much more focused: under this approach, the reviewing
officials act in an adjudicative manner, and a formal determination must be made as to whether the
contractor in question has committed acts that qualify as grounds for debarment, under a specific list
of prohibited acts. The EU Directives, for example, do not provide for a debarment regime, but for an
ad-hoc approach of exclusion in which each procuring entity has to determine, on a case-by-case basis,
whether or not a particular company is suitable and reliable or should be excluded from a public tender
procedure. See: S. WILLIAMS-ELEGBE, Fighting Corruption in Public Procurement. A Comparative anal-
ysis of Disqualification or Debarment Measures, Oxford, 2012, 38-81. C. R. YUKINS, Cross-Debarment: A
Stakeholder Analysis, GW Law Faculty Publications, 2013, 220 et seq.
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the result for the public consumer is almost always a higher price for inferior
goods.(91) The risk of the loss of not only reputation but also the opportu-
nity to win procurements should act as an effective deterrent for improper
conduct.

An effective anti-corruption clause might be included in order to guarantee
a more effective follow-up in the event of corrupt practices being proven within
the lifetime of the contract, “e.g. clear-cut procedures for declaring a contract
null and void or for applying other contractual penalties”.(92) This would
avoid the lengthy procedures involved in the annulment of the “corrupt” public
contract with a separate civil action that often risks producing effects too late,
when it is difficult or even impossible to fully recover the losses.(93)

4. Public oversight, “social witness” experience
for the evidence of the quality of public spending

It has been recognized that civil society has an important role to play in the
fight against corruption.(94) Governments are realizing the growing impor-
tance of civil society participation, and are starting to involve citizens in scru-
tinizing government activities.(95)

The monitoring of procurement processes by an independent voice might
provide a source of expertise and make it possible “to raise issues and difficult
questions, to manage conflict and balance powers and bring together groups
of people”.(96) In a far-reaching transparency policy, civil society can become

(91) G. M. Racca — R. CAVALLO PERIN, Material Amendments of Public Contracts during their Terms:
From Violations of Competitions to Symptoms of Corruption, in European Procurement & Public Private
Partnership Law Review, 2013, 287-290; G.M. Racca — R. CAvALLO PERIN — G. L. ALBANO, Competition in
the execution phase of public procurement, in PCLJ, 2011, 99 et seq.; OECD instruments such as the Recom-
mendation concerning Effective Action against Hard Core Cartels and the Guidelines for Fighting Bid
Rigging in Public Procurement help to ensure free and fair competition. On OECD Legal Instruments on
Corruption Prevention see: http:|fwww.oecd.org|gov|ethics|oecdlegalinstrumentsoncorruptionprevention. htm.

(92) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 34.

(93) R. CavaLLo PERIN — G. M. Racca, Caratteri ed elementi essenziali nelle sponsorizzazioni con le
pubbliche amministrazioni, in Dir. Amm., 2014, forthcoming.

(94) United Nations Office on Drug and Crime (UNODC), Good practices in ensuring compliance with
article 9 of the United Nations Convention against Corruption, cit., 26. R. CAVALLO PERIN, L etica pubblica
come contenuto di un diritto degli amministrati alla correttezza dei funzionari pubblici, cit., 159-161, on
the right of citizens to require compliance of civil servant to their duties. P. SZAREK-MASON, OLAF':
The anti-corruption policy within the European Union, in J.-B. Auby — E. Breen — T. Perroud (eds. by),
Corruption And Conflicts Of Interest. A Comparative Law Approach, cit., 288.

(95) See also a Mexican case where the participation of “social witnesses” to scrutinise the integrity
of the procurement procedure is mandatory for large contracts. A study of the OECD and the World
Bank Institute (2006) found that such practice had resulted in savings of approximately USD 26 million
in 2006 and increased the number of bidders by over 50%.

(96) Transparency International, Handbook for Curbing Corruption in Public Procurement, cit., 80
et seq.
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very active in the “complex monitoring of procurement processes and public
contracts”.(97) “Integrity pacts”(98) could present an effective instrument for
defining further instruments to provide transparency, monitoring activities
by civil society organizations.

Integrity pacts, as agreements between the contracting authority for
a particular project and the bidders, who are all committed to abstaining
from any corrupt practices,(99) could help enhance public trust in govern-
ment contracting and therefore contribute to improving the credibility of
government procedures and administration in general.(100) Integrity pacts
can establish the contractual rights and obligations of all the parties to a
governing contract and thus eliminate uncertainties as to the quality, appli-
cability and enforcement of criminal and contractual legal provisions in a
given country.(101) Moreover, such obligations could attribute a role to third
parties in order to assure further monitoring during the selection and execu-
tion of the contract. Codes of conduct and integrity pacts may introduce
additional constraints on transparency and monitoring during the period
of execution of the contract by also allowing for the collaboration of other
participants in the competition as well as social witness(102) and citizens’
associations.(103)

Voluntary compliance with the terms defined in integrity pacts might allow
economic operators to engage in the monitoring activity. The reciprocal obli-
gations between private parties and public entities makes each party liable

(97) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 31.

(98) EU Commission, op. ult. cit., 31. Transparency International, The integrity pact. The Concept,
the Model and the Present Applications: a Status Report, 31 December 2002, 12.

(99) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 31.

(100) Using the integrity pacts economic operators wishing to participate in a procedure for the
award of a public contract, contracting and public officials acknowledge that they understand and
accept the obligations arising as a result of their turning. OECD, Integrity in Public Procurement: good
practice from A to Z, 2007, cit., 158.

(101) Transparency International, The integrity pact. The Concept, the Model and the Present Appli-
cations: a Status Report, cit., 3 - 4. “The IP is intended to accomplish two primary objectives: (a) to enable
companies to abstain from bribing by providing assurance to them that (i) their competitors will also
refrain from bribing, and (ii) government procurement, privatisation or licensing agencies will undertake
to prevent corruption, including extortion, by their officials and to follow transparent procedures; and
(b) to enable governments to reduce the high cost and the distortionary impact of corruption on public
procurement, privatisation or licensing”. Transparency International, Handbook for curbing corruption
in public procurement, 2006, 125 et seq.

(102) OECD, CleanGovBiz Integrity in practice. Fighting corruption in public procurement, February
2012, 25 e ss.; OECD, Integrity in Public Procurement. Good Practice From A To Z, cit., 117 et seq.

(103) Transparency International, The integrity pact. The Concept, the Model and the Present Appli-
cations: a Status Report, cit., 5. The report highlights the two arguments that “often raised against such
a monitoring role for civil society can easily be disarmed: availability of the necessary expertise among
the Civil society monitors (...) and the legitimate confidentiality of property information, to which civil
society representatives would gain access”.
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in respect of the others(104) for any violations that occur during the whole
procurement cycle.(105)

With a view to ensuring that they are effectively implemented, integrity
pacts(106) could be effectively monitored by civil society groups at the initia-
tive of NGOs, especially with regard to certain large public contracts (e.g.
large-scale infrastructure projects).(107)

Public oversight requires the transparent management of public finances in
order to improve the likelihood of limited resources being used as intended. All
countries should establish transparent and accountable public finance manage-
ment systems, including for budgeting and procurement.(108) Information
regarding awarded contracts, including the name of the contractor and the
contract price, should be publicly available, either through transparency meas-
ures or through access to information regimes.(109) Not only is the economic
efficiency in procurement important, but so is the perceived legitimacy of
public decisions. This legitimacy is fostered by due procedures in awarding
public contracts even if due processes might represent more economic costs (i.e.
less economic efficiency).(110)

Civil society initiatives have already had a “beneficial effect on the
accountability of local administrations with regard to transparency
of public spending”.(111) Civil society, “be it a single citizen, media, a
company, an NGO, academia, etc.” may identify possible improper public
official actions which may be the result of collusion between a public official
and a bidder.(112)

(104) Transparency International, The integrity pact. The concept, the Model and the Present applica-
tion. A status report, cit., 5. OECD, Principles for Integrity in Public Procurement, 2009, 36-37.

(105) Transparency International, Handbook for curbing corruption in public procurement,
2007, 82.

(106) EU Commission, Report from the Commission to the Council and the European Parlia-
ment, EU Anti-Corruption Report, cit., 31. Integrity pacts are agreements between the contracting
authority for a particular project and the bidders, all committing themselves to abstain from any
corrupt practices.

(107) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 31. Integrity pacts are agreements between the contracting authority for
a particular project and the bidders, all committing themselves to abstain from any corrupt practices.

(108) United Nations Office on Drug and Crime (UNODC), Good practices in ensuring compliance
with article 9 of the United Nations Convention against Corruption, cit., 30-31.

(109) United Nations Office on Drug and Crime (UNODC), Good practices in ensuring compliance
with article 9 of the United Nations Convention against Corruption, cit., 27.

(110) EU Parliament — Directorate General for Internal Policies, Political and other forms of corrup-
tion in the attribution of public procurement contracts and allocation of EU funds: Extent of the phenomenon
and overview of practices, 2013, 30.

(111) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 28.

(112) G.M. Racca — R. CavALLO PERIN — G. L. ALBANO, Competition in the execution phase of public
procurement, cit., 99-100; OECD, Implementing the OECD Principles for Integrity in Public Procurement,
cit., 119. One of the ten OECD principles for enhancing integrity in public procurement provides that
“Member countries should empower civil society organisations, media and the wider public to scrutinise
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Directing media attention onto procurement spending might help in discov-
ering “that the number of computers contracted and purchased for a public
school was not delivered or that a procurement official is providing incom-
plete information to selected bidders in order to favor a certain company”,
which repeatedly wins contracts from the same procuring entity.(113) The
reputation of the subjects involved would be compromised and might be
an incentive for appropriate behavior. Civil society can generate pressure
against corruption in public procurement, leading to various kinds of sanc-
tions of the corrupt actors

This practice of “direct social control” could complement more traditional
accountability mechanisms under specific circumstances. Strict criteria should
be defined so as to determine when direct social control mechanisms may be
used, on the basis of the high value, complexity and sensitivity of the procure-
ment, and for the purpose of selecting the external observers.(114) Obviously,
a systematic verification should be carried out to ensure that the external
observer is exempt from any conflict of interest to participate in the process
and that they are also aware of any restrictions and prohibitions with regard
to potential conflict-of-interest situations, such as the handling of confidential
information. The oversight of third parties could prove extremely useful for
ensuring the competitive selection principle is respected and the procurement
correctly executed.(115)

Governments should support an effective monitoring by civil society “by
ensuring timely access to information, for instance through the use of new
technologies, and providing clear channels to allow the external observer
to inform control authorities in the case of potential irregularities or
corruption”.(116)

public procurement. Governments should disclose public information on the key terms of major contracts
to civil society organisations, media and the wider public. The reports of oversight institutions should
also be made widely available to enhance public scrutiny. To complement these traditional account-
ability mechanisms, governments should consider involving representatives from civil society organisa-
tions and the wider public in monitoring high-value or complex procurements that entail significant risks
of mismanagement and corruption”.

(113) OECD, Implementing the OECD Principles for Integrity in Public Procurement, cit., 119. One of
the ten OECD principles for enhancing integrity in public Procurement provide that “Member countries
should empower civil society organisations, media and the wider public to scrutinise public procurement.
Governments should disclose public information on the key terms of major contracts to civil society
organisations, media and the wider public. The reports of oversight institutions should also be made
widely available to enhance public scrutiny. To complement these traditional accountability mecha-
nisms, governments should consider involving representatives from civil society organisations and the
wider public in monitoring high-value or complex procurements that entail significant risks of misman-
agement and corruption”.

(114) OECD, OECD Principles for Integrity in Public Procurement, cit., 47.

(115) G.M. Racca — R. CAVALLO PERIN — G. L. ALBANO, Competition in the execution phase of public
procurement, cit., 99-100; United Nations Office on Drug and Crime (UNODC), Good practices in ensuring
compliance with article 9 of the United Nations Convention against Corruption, cit., 26-27

(116) OECD, OECD Principles for Integrity in Public Procurement, cit., 47.
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5. New social sanctions for the infringement of public
loyalty to fundamental rights: a violation of social solidarity.
Temporary exclusion from full social membership

Reliable judicial systems are crucial for ensuring that laws and regulations
are properly enforced.

If verdicts or favors can be bought, any set of laws to curb corruption will
be crippled. Clear rules on ethical conduct for judges and court officials, built
around the fundamental principles of independence, impartiality, integrity,
propriety, equality, competence and diligence, are essential, along with a
system to make sure that they are being implemented.(117)

Different forms of sanctions need to be applied, that could also be informal
in nature.(118) Informal sanctions mean penalties that do not impose tangible
costs on the offender, though they may decrease their utility. It has been
proven that “informal sanctions such as social disapproval, ostracism, gossip,
peer pressure, or public embarrassment of offenders are often applied to try to
alter behavior, and in many cases appear to be effective”.(119) In corporations
and academic institutions, the failure to perform a level of service activity
viewed as appropriate may be penalized through various sorts of sanctions.
These may include financial sanctions, such as lower salary increases, or the
denial of promotion, as well as the engendering of expressions of disapproval
and a degree of social ostracism. In organizations such as the military and at
some academic institutions, “honor codes exist that overlap with formal poli-
cies. One reason that these institutions label cheating and theft as honor code
violations may be to create a social prohibition against them in addition to the
explicit penalties in force”.(120)

According to some recent economic models, social pressure and shame can
have highly effective consequences. Social penalties (condemnation, ostra-
cism, loss of esteem)(121) or some form of public “blacklisting” of citizens that

(117) Clean gov biz, Boosting Integrity fighting corruption, cit., 6. International instruments such as
the UN’s Bangalore Principles of Judicial Conduct and the UN’s work on boosting judicial integrity
contribute to putting these systems in place.

(118) P. BLAU, Exchange and Power in Social Life, New York: Wiley, 1964.

(119) C. NOUSSAIR — 8. TUCKER, Combining Monetary and Social Sanctions to Promote Cooperation, in
Economic Inquiry, Vol. 43:3, 2005, 649.

(120) C. NoussAIR — 8. TUCKER, Combining Monetary and Social Sanctions to Promote Cooperation,
cit., 650.

(121) See for example: G. A. AKERLOF, 4 Theory of Social Custom, of Which Unemployment May
Be One Consequence, in Quarterly Journal of Economics, 1980, 749; A. LINDBECK — S. NYBERG — J. W.
WEIBULL, Social Norms and Economic Incentives in the Welfare State, in Quarterly Journal of Economics,
1999, 1; J. ELSTER, Emotions and Economic Theory, in Journal of Economic Literature, 1998, 47, distin-
guishes between guilt, an internal type of pressure and shame, an external type of social pressure, as
forces promoting pro-social behaviour. Labour economists have modelled the effect of peer pressure on
team output. For this aspect see: E. KANDEL — E. P. LAZEAR, Peer Pressure and Partnership, in Journal

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 46 29/08/2014  17:05:29



CORRUPTION AS A VIOLATION OF FUNDAMENTAL RIGHTS 47

betrayed the common bonds of solidarity might have a significant effect in
terms of reputation, and could therefore be feared.

Informal sanctions may have less of a deterrent effect because they are less
certain, but they may have the advantage of avoiding fixed administrative
costs.(122) Moreover, in the context of an information society, web reputation
can become a great value.

of Political Economy, 1992, 801; J. M. BARRON — M. JOHN — G. K. PAULSON, Peer Pressure in an Agency
Relationship, in Journal of Labor Economics, 1997, 235. K. KAMEI - L. PUTTERMAN — J.-R. TYRAN, State or
Nature? Formal vs. Informal Sanctioning in the Voluntary Provision of Public Goods, in Brown Economics
Working Paper, 2011 available at http:|[papers.ssrn.com[sol3|papers.cfm?abstract_id=1752266, 5, where
they remember that James Madison wrote: “If there be no virtue among us, no form of government
can render us secure. To suppose that any form of government will secure liberty or happiness without
any virtue in the people is an illusion.” (Speech to Virginia Ratifying Convention, June 20, 1788). The
same theme appears almost two millennia earlier in the observation of Horace that “Leges sine moribus
vanae” (Laws without morality are useless).

(122) K. KAMEI - L. PUTTERMAN — J.-R. TYRAN, State or Nature? Formal vs. Informal Sanctioning in
the Voluntary Provision of Public Goods, cit.
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CHAPTER 2
An emblematic case: corruption as an illicit secondary
consideration in public procurement in Italy
BY
Antonio ROMANO-TASSONE

Professor of Administrative Law, University of Messina

1. Introduction

The evolution of Italian legislation on Public Procurement shows a great
difference between past and actual rules of award. In 1924, in the Regulations
in force (“Regolamento di contabilita pubblica”), automatic and discretionary
systems of award had the same value: Public Administration could choose the
former or the latter according to the object and the purpose of the contract
to be awarded. In 2006, the Italian Public Contract Code (IPPC) “Codice dei
contratti pubblici” (2006), widely inspired by European rules, opted without
uncertainness for automatic systems of award, while discretionary systems are
regarded as almost exceptional.

The change was brought about by many factors, but the aim to prevent a
subjective use of the award was and is nowadays the most important.

Indeed, the diffusion of corruption in the field of Public Procurement, together
with the aim of the European Union to open this important market to competi-
tion, brought to a discipline in which not only the choice of the partners, but even
the choice of the pattern of the relationship, is generally automatic.

Nevertheless, this situation cannot be considered suitable to meet public
interests, because the physiology of contract is therefore distorted, and
subjected to the only goal of preventing corruption.

2. The illicit “secondary” considerations pursued
through public procurement

Public procurement has always been concerned with corruption, or rather with
the abuse of power to award contracts in order to advantage some competitors.
This, most of all, is due to the usual high economic value of the contracts
awarded, which is an obvious incentive to criminal behaviours. Experience
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shows, however, that civil servants can be induced to abuse of award procedures
not only to satisfy economic and selfish interests, but also, sometimes, for “ideal”
and collective reasons. This happens, over all, when the incorrect choice is due to
the aim of providing an advantage not just to a single competitor, but rather a
competitor belonging to a certain group of firms. The most important aspect of
this trend, is surely the purpose to advantage national over foreign companies,
in order to avoid the danger of foreign dominion in national economies, that is to
say, the risk of loss of national sovereignty.

Another face of this phenomenon is the aim to advantage local firms, because
they usually employ local workers. Local Administrations then prefer as part-
ners local companies, which redistribute in their own territory the proceeds of
the contract.

In the end, it is worth mentioning that in Italy, in the time of “Prima Repub-
blica” (1945-1992), civil servants sometimes advantaged a firm that had previ-
ously paid a certain sum (usually: the 15% of the amount of the contract) to a
political party. Public Procurement was so concerned with political competi-
tion, especially to rebalance the chances of the Communist Party, which was
supposed to be unofficially sponsored by Soviet Union, and democratic liberal
parties, because they had not such a rich and powerful sponsor.

3. The evolution towards the preference
of apparently automatic award systems

Corruption in public procurement, thus, has multiple and different roots.
Therefore it is not possible to look at it just as a criminal phenomenon. This is
arguably the reason of the choice to contrast corruption in Public Procurement
not only through usual repressive and criminal means, but also by shaping
administrative procedures in order to prevent any kind of abuses.

Rules of award have then deeply changed in the last 30 years: if they were once
designed to achieve at their best public interests concerned with the contract,
now they have the purpose to prevent a subjective use of the award procedures.
The evolution of Italian Law of public procurement, for example, shows a great
difference between past and actual rules concerning the award phase.

In 1924, the Regulation in force (“Regolamento di contabilita pubblica”)
provided the possibility of both automatic and discretionary systems for the
award of public contracts. Procuring entities could choose the former or the
latter according to the objects and the purposes of the contracts to be awarded.

In 2006, the Italian Public Contract Code (IPPC), while implementing the
European Directives, clearly opted for a (supposed) objective and detailed
award procedure. Discretionary systems of award (such as negotiated
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procedures) are considered exceptional. The change was brought about by
many factors, but the aim to prevent a subjective use of the award was and still
remains the most important and unachieved goal.

Indeed, the widespread corruption in the Public Procurement sector
together with the European aim to open this important market to competi-
tion, induced policymakers to adopt a legal framework in which not only the
choice of the partners, but even the choice of the pattern of the relationship, is
generally ruled as automatic.

4. The risks of automatic (objective) awards

Yet, this situation cannot be considered suitable to meet public interests,
since the physiology of contract is therefore distorted, and subjected to the
main goal of preventing corruption.

But corruption, like any other illegal behaviour, must be most of all
repressed, and in any case it must be prevented without distorting the physi-
ology of economical relationships, otherwise public aims in contracting cannot
be efficiently reached. Apart from anything else, automatic systems of award
are suitable to meet public interests only if the public administration can iden-
tify in advance, perfectly and exhaustively, the performance required: other-
wise, the danger of obtaining an inconvenient performance is very high. This
is possible only in case of very simple (i.e.: not complex) performances, which
means: not in the most important and in the wider part of public contracts.
Automatic systems of award, in addition, are usually based on the lowest price
offered by competitors. It is well known that often the lowest price is not the
best price in the interest of the procuring entity, because competitors, in order
to win, are naturally brought to offer less than what should be needed for a
good performance. Therefore, the contract so awarded frequently does not
have the expected success.

5. The overcoming of illicit secondary considerations

Of course, corruption has such a deep impact over institutional life, that
to stop — or at least to limit it — can be considered as an absolute priority in
modern democracies: yet, one can argue that the sacrifice of public interests
concerned in Public Procurement is not really needed. Currently, the subjec-
tive use of the power of awarding must once again be regarded as a criminal
behaviour: the “ideal” and the “local” reasons that could induce such abuse
having lost importance, if not actuality. The trend to abuse of public procure-
ment in order to struggle against the “red danger”, for example, is no longer
actual, and, over all, foreign firms are no more regarded as alien (or enemy)
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firms, at least in the European Union: misuse of power of awarding is there-
fore generally connected to selfish economic interests of the civil servants. It
means that one has not to fear too much the weakening of the checks, generally
brought by reason of a wide sharing of the motivations of the abuse. It seems,
therefore, that criminal repression of corruption can once again be considered
as reasonably efficient, and that there’s hence no real need to distort the physi-
ology of public contracts to prevent abuses.
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CHAPTER 3
Perspectives on fighting corruption
in public contracts in Italy
BY
Francesco MANGANARO

Professor of Administrative Law,
Mediterranean University of Reggio Calabria

1. Corruption and administration

This chapter aims to analyze the size of the phenomenon of corruption in
Italy and its effect on the social and administrative system of the country.
Secondly, we want to analyze the main administrative remedies against
corruption, especially in the field of public procurement.(1)

Corruption has been defined as the “crime of the infidels”, that is the
betrayal by those who should care for the public good, and who instead allow
access to public benefits not due or deny public benefits owed in exchange
for money or other personal utility. It is clear that corruption is often identi-
fied with clientelism or with maladministration. Although these phenomena
often intersect or overlap, it should be noted that corruption has a very
precise definition, outlined as a crime in the Criminal Code(2) and it is
currently the subject of more specific (and contrasting) measures in the field
of administrative law.

(1) See also: D. DELLA PorRTA — A. VANNUCCI, Corruzione politica e amministrazione pubblica:
risorse, meccanismi, attori, Bologna, 1994; G. CoLOMBO (ed. by), Il sistema degli appalti, Milano, 1995; S.
Scamuzzi (ed. by), Italia illegale, Torino, 1996; B. G. MATTARELLA, Le regole dell onesta, Bologna, 2007; F.
MERLONI — G. ARENA (ed. by), La trasparenza amministrativa, Milano, 2008; F. MERLONI — L. VANDELLI,
La corruzione amministrativa. Cause, prevenzioni e rimedi, Firenze, 2010; F. MANGANARO, L evoluzione
del principio di trasparenza, in www.astrid-online.it; M. SPASIANO, I principi di pubblicita, trasparenza
e imparzialita, in M. A. SANDULLI (a cura di) Codice dell azione amministrativa, Milano, 2011, 83 et seq.;
M. OCCHIENA, I principi di pubblicita e trasparenza, in M. RENNA — F. SAITTA (ed. by), Studi sui principi
del diritto amministrativo, Milano, 2012, 141 ss.; F. PALAZZo0 (ed. by), Corruzione pubblica, Firenze 2011,
AAVvV., Corruzione contro Costituzione, in Percorsi costituzionali, 1-2, 2012.

(2) The corruption of official duties, pursuant to Art. 318 Italian criminal code (c.p.) is when a public
official or a public service operator, to commit an act of his office, receives, for himself or for a third
party, money or other benefits, a payment which is not due, or accepts a promise. Rather, corruption of
acts against official duties, pursuant to Art. 319 c¢.p. punishes a public official or a public service operator,
which, for omitting or delaying or for having omitted or delayed an act of his office, or for performing or
having performed an act contrary to the duties of office, receives for himself or a third party, money or
other benefit, or accepts a promise.
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Therefore, we highlight some possible remedies on the side of the legality
of administrative action. The fight against corruption requires both criminal
sanctions and administrative measures. With regard to the latter, given the
substantial ineffectiveness of system of penal repression of the phenomenon,
it is necessary to formulate a homogeneous corpus of rules of a special anticor-
ruption administrative law, whose purpose is the prevention and combating
of corruption in an antecedent and different respect than the relative penal
cases.

It would be naive to imagine that there is a simple and final solution to
fight corruption: every measure of the fight against illegality has advan-
tages whose effects must always evaluated compared to the chameleontic
nature of the corruption, which tends to adapt to the anti-corruption meas-
ures and to paralyze their positive effects. At the same time, means that
would otherwise apparently favor corrupt practices can be used for opposite
purposes.(3)

2. Corruption in Italy

The statistics on corruption are often inaccurate and unverifiable, consid-
ering that the phenomenon by its nature is based on the secrecy of the offense
agreement between corrupt and corrupting, which derive from corruption an
(apparent) advantage.

The European Union, aware of the damage that corruption causes on the
economic and social development, has intervened through the Communication
from the Commission COM 2011/308. According to the European estimates,
the total annual cost of corruption may be € 120 billion, equivalent to 1% of
GDP.

The Communication also notes that 19% of EU GDP consists of expenditure
for procurement of works, goods and services, so not only is it important to the
specific discipline, but should be submitted to stricter regulation all national
threshold contracts that constitute 3.6% of European GDP.

In Ttaly, the controversial interpretation of the phenomenon is influenced
by the political need to amplify or underestimate the phenomenon, and there-
fore there is a divergence between criminal justice data on the incidence of
corruption and reports on the perception of corruption, which better show the
pervasiveness of the phenomenon.

(3) For example, in Europe the award of public loans using the lowest price mechanism has long been
considered a way of facilitating collusion between enterprises; this element in Italian law has, however,
proved to be a useful anti-corruptive instrument, because it in practice means that any briber receives a
lower profit. On the contrary, public-private partnerships that are considered a form of consensual agree-
ment that impedes corruption in the European system, have had the opposite effect in our legal order.
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In relation to the first, the Report to Parliament 2010 produced by the
Servizio Anticorruzione e Trasparenza of the Ministero della Funzione
Pubblica analyzes the phenomenon from the point of view of procedural
data.

From the analysis of judicial statistics it appears that in the period between
2004 and 2010, 939 complaints were submitted for the crime of corruption
and 881 complaints for the crime of bribery for a total of 1,820 complaints,
compared to the total of 25,537 complaints for all crimes committed against
the public administration. This data suggest that there is a “hyperbolic differ-
ence” between the real figure and the data imagined, so that the crimes of
corruption and bribery would be a fraction of the crimes against the public
administration.

However, the judicial data are not significant, just taking into account the
fact that the typical characteristic of the crime of corruption is secrecy, which
allows both parties to the crime to obtain an improper advantage.

For this reason, the judicial data must be associated with the figure for
the “perception” of the phenomenon of corruption, which indicates how citi-
zens perceive the phenomenon beyond the judicial data. The most well-known
statistical datum in this field is produced by Transparency International, an
international organization that annually draws up a list on the perception of
corruption in the world, using data from different agencies and specialized
organizations. In 2011, Italy obtained a bad evaluation, ranking 69th out of
183 countries, the fourth lowest in Europe, ahead of only Greece, Romania
and Bulgaria.

The OECD, in its 2011 report, recommended that Italy introduce criminal
liability of legal persons and, in the awareness of the difficult emergence of
the phenomenon, take protective measures for whistleblowers or those that
denounce cases of corruption.

The most worrying data emerge from the annual reports of the Court of
Auditors, which show a constant increase in corruption.

The report of the General Prosecutor for the year 2011 shows sadly that
“quella contro la corruzione, latamente intesa, rappresenta davvero un'impari
battaglia: basti pensare che, a fronte del costo plurimiliardario del fenomeno
come stimato dagli organismi sopra citati, la Corte dei conti nel 2011 & rius-
cita ad infliggere condanne in primo grado, per soli 75.254.141,70 euro
(danno patrimoniale pari ad euro 73.619.459,63 + 1.634.682,07 euro per
danno allimmagine), mentre in sede d’appello sono state definitivamente
confermate condanne per I'importo di euro 15.050.803,58 (danno patrimoniale
pari ad euro 13.189.771,21 + 1.862.032,37 euro per danno all'immagine) rela-
tive a giudizi trattati negli anni precedenti”.
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3. The report on Italy of the Group of States
against Corruption (GRECO)

The most significant analysis was carried out by a committee constituted
by the Council of Europe, the Group of States against Corruption (GRECO),
which analyzed the situation of individual State Parties in cooperation with the
representatives of the States themselves, to identify critical aspects of national
systems and suggest possible remedies. For Italy, the evaluation process began
with an initial GRECO report of 16 October 2009, which contained 22 recom-
mendations to combat the corruptive phenomenon.

On 31 January 2011, the Italian State submitted a report on measures taken
to implement the recommendations of the first report. Later GRECO, with its
report of 27 May 2011, assessed whether and how the 22 recommendations have
been implemented or not, taking into account the report of the Italian State.

Of the twenty-two recommendations proposed, less than half have
been actually implemented.(4) The recommendations iz, ziv and xxii(5)
have been reflected in a legislative amendment, the recommendations i, iv, vi,
i1, 215 and xiii(6) were treated in a satisfactory manner. The recommendations
i, 1it, v, vitt and 2vi have been partially implemented.(7) Instead, the recom-
mendations xi, xv, xvit, xviit, xix, xa and zzi were not implemented.

(4) The data refer to a period before the approval of Italian Law 6 November 2012, No. 190.

(5) There was satisfactory implementation of iz, the recommendation on the control of suspicious
financial transactions, because it is improved traceability of economic flows. Favorable assessment has
been expressed also with respect to the recommendation v, which called for more rigidity in the rules
relating to disciplinary liability of public employees, and which is being realized by the Brunetta reform
and specific training programs on integrity of public administration, organized at the national level.
Satisfactory measures were taken in consequence of the xxzii recommendation on complaints of suspected
cases of corruption and money laundering, including through the involvement of professional bodies.

(6) The i recommendation suggested to revise Italian legislation with regard to Criminal Law
Convention on Corruption. The i recommendation on the need for coordination of police forces was
implemented through inter-groups at national and local levels. The vi recommendation required a
change of Italian Law No. 124 of 2008 (so-called Lodo Alfano), which was used to suspend the criminal
proceedings against the Presidente del Consiglio dei Ministri, Ministri and Presidenti delle due Camere:
the declaration of unconstitutionality of that law has fully satisfied this recommendation. The vii recom-
mendation suggested seizure or confiscation of goods obtained through corruption and, on this point,
the GRECO shows satisfaction with the measures taken by our country in the confiscation of assets
of organized crime, calling for an extension of the remedy also in other cases of corruption. There was
a satisfactoryresponse to the xii recommendation, since the recent issue of the Code of Administrative
Procedure allows a more rapid and effective protection against government. Equal satisfaction has been
expressed with regard to the xiii recommendation, which called for the strengthening of the internal
control systems in the public administration: the establishment of the Commission for the evaluation,
transparency and integrity of public administrations (CIVIT), as well as the disclosure of other types of
internal controls are considered positive events.

(7) With the ¢ recommendation, the GRECO asked for the adoption of a plan of anti-corruption
policy, now realized. The iii recommendation, on the implementation of a comprehensive program
of specialized training for police forces, was only partially realized. The » recommendation asked for
a statistical analysis on disputes concerning corruption extinguished by prescription, which was done
only partially. There was also only a partial implementation of the viii Recommendation,on effective
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Let us reflect only on the latter recommendations, which remained unim-
plemented. There is a limitation on the right of access (recommendation xi) and
this would seem paradoxical in a legal system such as the Italian one, which
has sought to regulate this right since 1990 with the Law on Administrative
Procedure and Access.

Instead, according to the GRECO, the need to justify the request for access
constitutes a restriction on the exercise of the right and also there is lack of
publicity and access to the meetings of the collegial administrative bodies.(8)

There has been a critical assessment of the GRECO about the failure to
implement recommendation xv, on the integrity of government members,
because no measure, while promising, has been adopted in a context in which
the example of absolute integrity is more necessary than ever.

The GRECO has also criticized the failure to regulate conflicts of interest
(recommendation xvii) among public officials, who were left by the adminis-
tration to take on private commissions that could be the subject of corrupt
exchanges. Measures indicated by the government are unsatisfactory not only
because they have not yet been adopted in the anti-corruption law, but also for
their inherent limitations, given that they should extend much more broadly,
to additional cases.

Also not satisfactory are the proposed measures regarding the protection
of informants or complainants of corruption (recommendation xviii), because
those measures are not sufficient to deter possible retaliation against employees
and complainants in corruption cases.

Finally, the GRECO noted that no measures have been adopted to address
corruption in the private sector (recommendation xix); in order to prevent
those convicted of corruption of holding public office (recommendation xx);
or on the strengthening and effectiveness of sanctions for firms (recommenda-
tion xxi).

The final judgment of the GRECO must make us reflect on the legislative
and administrative measures to put in place. It is not enough to ratify the UN
Convention against Corruption of 2009, but we must undertake the measures
called for by the Council of Europe to give effect to the Criminal and Civil
Law Conventions on Corruption. In addition, the GRECO noted that some
questions have not yet received sufficient attention in our country: the Code of
Conduct for members of the government, the prevention of conflicts of interest,

precautionary measures by the police against the proceeds of corruption. There was unsatisfactory
implementation of the avi recommendation, which suggested clear rules of incompatibility (conflicts of
interest) for all government employees, and total publicity of revenues earned by Ministers.

(8) It should be noted that the recent Italian d.lgs. 14 March 2013, No. 33, extended the right to
access, now identified as civic access.
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and the protection of those who denounce corruption, all of which reinforce the
fight against corruption in the private sector.

The GRECO recommended not only the implementation of any unfulfilled
measures, but also to give wide publicity to the measures against corruption in
public opinion, in order to demonstrate the intention of the institutions to fight
the corruption phenomenon.

4. Corruption in public procurement

The first factor affecting the quantity and quality of corruption in procure-
ment relates to the large number of contracting authorities in our country,
about 30,000 with 60,000 cost centers, that according to the 2011 report of
the Autorita per la Vigilanza sui Contratti Pubblici would be 74,000. This high
number affects the system of public procurement, both with regard to overall
costs and with regard to the professional incapacity that characterizes the
operators of smaller contracting authorities, which are the most part. In addi-
tion, the territorial level of cost centers — usually a municipal dimension — is
very near to the citizens and therefore highly susceptible to corrupt practices.

According to data provided by the Autorita per la Vigilanza sui Contratti
Pubblici, the largest buyers, in respect to works and services, are the
municipalities,(9) while in the supplies sector the first position is held by the
companies of the National Health Service:(10) the amount of the value of
supply contracts awarded by the latter is equal to one billion € per annum.

With regard to procurement procedures, it should be noted that the use of
private negotiation has increased, i.e., the procedures in which the risk of collusive
agreements is higher, and the restrictions on competition are more manifest, in
works contracts(11) asin the service procurements,(12) and in supply contracts.(13)

(9) According to data provided by the Italian Authority for the Supervision of Public Contracts
for works, services and supplies (AVCP) for 2011, out of a total of 22,143 notices for work in ordinary
and special sectors, 11,238 were issued by Municipalities for a total amount of € 930,826,436.00, which
constitutes 49.71% of the total. Consider that, in this ranking, the second-ranked buyer are the Prov-
inces, with only 9.47 of the total amounts. With regard to procurement of services, on 50,276 notices,
13,810 were by of Municipalities for a total of EUR 850 051 290 (27.27% of the total amounts), in second
place come the health service companies, with amounts at 11.32% of the total.

(10) In the supply side, the companies in the national health service, on 55,703 notices, have issued
26,077 for an amount of euro 1,558,343,944.95 (46.54% of total); in second place, municipalities held a
measly 7.36% of the overall.

(11) In particular, works contracts in the ordinary sectors amounted to less than euro 150,000,
46.3% of the total made with the negotiated procedure without prior publication of the notice, for a
total amount of euro 789,957,217.12.

(12) In the procurement of services, there are direct assignments for 29% (euro 615.016,384,02) and
by negotiated procedure without prior publication of the notice by 25.2% (euro 675,649,692.25), which
means that more than 50 % of the loans of services occurs without an open procedure.

(13) A similar situation for supply contracts, assigned directly to the 23.2% (euro 567.773.040,60)
and negotiated without prior publication of the notice for an additional 23.2% (euro 696.678.951,23).
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Comparing the data on contracting authorities and those on the awarding of
contracts, it is very difficult to detect planning, especially on the part of those
small contracting authorities that incorporate design defects which often cause
disputes in the works contracts.

An appropriate solution may be the creation of a unique central purchasing
body, as happened, for works contracts, in the case of the “stazione unica
appaltante” created in Calabria with the regional law n. 26 of 2007, or as
the similar experience of the “stazione unica appaltante” of the Provincia of
Reggio Calabria, in which participating more than 97% of municipalities of
the Provincia. However, if it is not possible to arrive to a similar solution, it
would be very necessary to set up common planning centers, because it is in
this phase that we highlight the weaknesses of the contracting authorities.

Corruption also differs by type of contract and procedure used. So, while in
the case of adjudication at the lowest price, the risk is concentrated in an agree-
ment between the enterprise and the commissioning body, in the negotiated
procedure and in the supply of the economically most advantageous tender,
the risk focuses on the low transparency of the award committee.

The question is obviously more complex, because sometimes the same type
of contract award can produce different effects. For example, the tendering
system with the criterion of the lowest price — according to some observers —
limits corruption. But according to the European orientation, it is preferable
the offer be the economically most advantageous (not necessarily the lowest
price), although this, for the wide margins of discretion, may encourage corrup-
tion.

Another obstacle to competition, and a breeding ground for corruption, is
the use of emergency administrative authority.

In practice works contracts are almost exclusively considered urgent. As
mentioned, in the work in derogation one can easily find corruption, because in
these areas there is an obligation to respect Community law. Areas subject to
emergency administrative law are traditionally those related to natural disas-
ters, major events and commissarial administrations.

The further problem related to the weakness of the monitoring of the actual
realization of the work can be remedied by increasing checks on controllers,
establishing systems of rotation of those who make the verifications. And also
pressure from the civil society — as suggested by the OECD — can be a useful
innovative tool.

Transparency is the general instrument, also in public procurement, for
the administrative prevention and repression of corruption. Finally, the legis-
lator provided (Article 18 of the Law, Aug. 7, 2012, No. 134) that the meas-
ures of subsidies are not effective unless they are published on the websites of
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administrations. The same rule, in paragraph 5, provides that the publication
is a condition of effectiveness of the legal title legitimizing the grant.(14)

A further element of difficulty is created by the link between corruption and
organized crime. In the report for the inauguration of the judicial year 2012,
the Procuratore Generale of the Corte dei conti pointed to an Economic Index
forum report, as well as the OECD reports and GRECO, to define corruption
and organized crime as the principal obstacles to economic development in
Italy, especially in the South. These data are confirmed by the CENSIS in the
2010 survey, according to which 42.2% of the complaints for corruption crimes
occurs with the highest density in four regions (Campania, Puglia, Calabria
and Sicily).

All analyses confirm, albeit in different ways, that the fight against corrup-
tion constitutes a significant segment of policies to combat organized crime, by
combating — including public opinion — that milieu of diffused illegality, which
is fertile soil (albeit difficult to measure) for the growth of organized crime.

5. For an administrative law on anticorruption

The subject of administrative law on anticorruption is currently absolutely
central to the Italian political debate. We must take advantage of this tempo-
rary centrality to vigorously promote the evolution of this emerging special law,
whose adoption will profoundly affect the normal activities of public adminis-
trations. In this sense we must act without any further adieu, making such a
law effective to all levels of government (national, regional, local), to open new
modes of audit and rules against conflicts of interest, and establishing rewards
to fight the widespread phenomenon of corruption.

In fact, corruption, more so when it is connected with the phenomenon of
organized crime, not only represents a weak point of legality but undermines
trust in the State of law, and weakens the moral conscience and collective
responsibility for the common good. Therefore, any work to combat corruptive
phenomenon must necessarily be multi-disciplinary, combining rules on the
control of administrative law, disciplinary sanctions, amendments to Criminal
Code, educational measures, paths of legality and good practices.

(14) This rule was abrogated and represented, with the same content, by Italian d.lgs. 14 March
2013, No. 33.
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CHAPTER 4
The Italian efforts on anti-corruption
BY
Bernardo Giorgio MATTARELLA

Professor of Administrative Law, University of Siena

1. The problem of corruption
in the Italian administrative law

As is common knowledge, the notion of corruption in administrative law
is different from the criminal law one. It is certainly broader than the latter,
as it refers not only to criminally relevant behaviours, but also to behaviours
which are sources of other types of liability or which do not expose the subject
to any sanction, being nevertheless unwanted in the legal system: conflicts of
interests, nepotism, clientelism, partiality, occupation of public offices, absen-
teeism, waste of resources. (1)

Because of the greater breadth of the administrative law notion of corruption,
the administrative law strategy for fighting against corruption is also broader
and more articulated. While the criminally relevant corruption is mainly fought
through repression, i.e. through the imposition of more or less heavy penalties,
the malfeasance relevant to administrative law is fought through organizational
and procedural mechanisms, acting in the fields of administrative controls and
transparency, and relying on deontology and staff training.

A good description of the administrative law strategy for preventing corrup-
tion is provided by the broadest and most original study among the works and
reports published in the last 20 years, that is the work of the Study Committee
on the prevention of Corruption, appointed in 1996 by the Chairman of the
Italian Chamber of Deputies and chaired by Sabino Cassese.(2) In this study,
five areas of intervention have been identified.

(1) M. CLARICH — B. G. MATTARELLA, La prevenzione della corruzione, in B. G. Mattarella — M.
Pellissero (eds. by), La legge anticorruzione. Prevenzione e repressione della corruzione, Torino, 2013, 60.
See also: F. MERLONI — L. VANDELLI, La corruzione amministrativa. Cause, prevenzione e rimedi, Firenze,
Passigli, 2010; F. PALAZZ0, Corruzione pubblica. Repressione penale e prevenzione amministrativa, Firenze,
Firenze University Press, 2011.

(2) With reference to the Study Committee chaired by Sabino Cassese in 1996, the related report is
published in La lotta alla corruzione, Laterza, Roma-Bari, 1998. See also the Committee appointed by
the Minister of Public Administration and presided over by Gustavo Minervini in the same year, and the
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The first area applies to the normative arrangement, as a breakdown in
norms opens the door to rules which favor corruption. Remedies include the
lowering of the regulatory burden, liberalization, analysis of the impact of the
regulation, deregulation and codification of the rules in force.

The second area is relative to the relationships between politics and
administration,(3) which have to accommodate a separation of responsibilities
and reciprocal control. Rules on the financing of political activities, a more
precise definition of the restrictions on access to elective positions, rules on the
conflict of interests of politicians, as well as reform of political appointments
have been suggested as remedies.

The third area concerns public administration, which has to be strengthened
in order to react to illegalities and to resist improper pressures. Among the reme-
dies: codes of conduct, rules on public servants’ conflicts of interest, public serv-
ants’ declarations of assets, definition of the relationships between the discipli-
nary process and criminal one, rules on the activities following the employment
relationship, incompatibilities of public jobs and restrictions on career progres-
sions, improvement of public servants’ condition and recovery of public service’s
prestige, avoiding the interference between politics and public servants’ selec-
tion and career, and strengthening of Government’s technical offices.

The fourth area corresponds to administrative activities and controls, whose
good functioning is essential to the guarantee of legality and integrity. Among
the remedies: transparency and control of the contractual activity, transition
from process controls to product controls, transparency of privatization proc-
esses and of administrative activities carried out through private law schemes.

Finally, the last area of intervention coincides with controls carried out in the
private law area. In this context, the danger of illicit commerce or of a distorted
use of the monitoring power looms. Among the remedies: liberalization of private
activities and simplification of the monitoring procedures; contingent regulation
of the lobbying activity; internal audits of the corporations.

As can be seen, the relationship between corruption and administrative
law is complex and manifold in turn. Hence, the fight against corruption can
sometimes be the primary interest, propelled by administrative offices and
acts; sometimes that fight can be the secondary interest, which must be taken
into account by the administrations. The awareness of the importance of the
administrative strategy for the prevention of corruption goes together with the
awareness of the insufficiency of criminal repression. Moreover, the comparison

one appointed by the Minister of Public Administration and chaired by Roberto Garofoli in 2011 (whose
report is published in La prevenzione della corruzione. Per una politica di prevenzione, available at http:/|
www.governo.it| GovernoInforma|documenti/20121022|rapporto_corruzione DEF . pdf), which contributed
to the elaboration of amendments to the bill that later became the law commented in this chapter.

(3) S. CASSESE, Idee per limitare la corruzione politica, in Il Corriere giuridico, 1992, n. 7, 701 et seq.
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between administrative prevention and criminal repression allows one to iden-
tify a further reason why the first kind of action is important. Criminal law is
suitable for individual interventions, relative to single events; it is not appro-
priate for fighting macro-phenomena of widespread criminality. Criminal law
is the “heavy coin” of the legal system, and it must be used with parsimony.
The administrative law tools must be used in a more widespread fashion.

In addition to the legislative efforts and to the activities of political institu-
tions, the prevention-of-corruption goal gave birth to other initiatives, also in
the field of public servants’ training. Among these initiatives, the activities of
the National School of Administration (Scuola nazionale dell amministrazione)
deserve to be mentioned. In 2010, this institution launched an interdiscipli-
nary project on integrity, with various training, research and seminary activi-
ties; furthermore, it included this subject into all the basic training courses for
public officials.(4)

2. The prevention of corruption in the Italian public
administration through the recent law

In Italy, the prevention of corruption(5) at the administrative level should
take place in several respects, as there are many weak points allowing malprac-
tices to enter. Remedies are largely known. Just a few examples of what would
be needed: full transparency of expenditures in administrative procedures, as
well as the funding of political parties; centralization of public award proce-
dures and of open competitive exams; elimination of the spoils system; rules
for direct collaboration offices; liberalizations and limitation of certain admin-
istrative discretion, above all in the processes for monitoring private activities
and for dispensing benefits to individuals; strengthening of the technical and
inspective offices of the administrations; codes of conduet for politicians and

(4) See also the text of the Law No. 190 of November 6th of 2012, Art. 1, par. XI, which provides
that the National School of Administration has the task to prepare “paths, that may be also specific
and sectorial, for the training of public administration employees on the subjects of ethics and legality.
Periodically and in agreement with administrations, it provides for the training of public servants
acting in the sectors where the risk of corruption is higher according to the plans adopted by the single
administrations”. See also par. V, which confers to central administrations the task of defining (and
transmitting to the Department of Public Service) the appropriate procedures to select and instruct, “in
collaboration with the National School of Administration, the employees acting in sectors particularly
exposed to corruption, providing the rotation of officials and functionaries”. B. G. MATTARELLA, Recenti
tendenze legislative in materia di prevenzione della corruzione, available at http: | [www.masterprocurement.
it/ckfinder|userfiles|files| Mattarella. pdf, 2012, 10.

(5) To see an analysis of corruption in Italy, see also A. VANNUCCI, La corruzione in Italia: cause,
dimensioni, effetti, in B. G. Mattarella — M. Pellissero (eds. by), La legge anticorruzione. Prevenzione e
repressione della corruzione, cit., 25. On the subject of transparency, see also in the same volume: G.
M. Racca, La prevenzione ed il contrasto alla corruzione mei contratti pubblici, 125 et seq. See also M.
GNES, Italy, in Anticorruption Strategies within the Competences of the Supreme Audit Institutions in the
European Union, London, Esperia, 2006, 283 et seq.
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for each category of public servants; definition of requirements and controls
for political appointments; restrictions to be applied after the expiration of the
office or of the public employment relationship; protection of the individuals
that denounce a bad behaviour.

The prevention of corruption has been recently regulated through a Law of
the Italian Parliament.(6) Yet, a relevant deficiency can be seen in its configu-
ration: the bill deals a lot with administrative corruption, overlooking political
corruption.(7) For example, administrative transparency is mentioned,(8)
but few references are made to transparency of politics and its funding system;
there are rules on the offices of public servants, but not on the incompatibilities
and on the conflicts of interests of parliamentarians; the regulation of the codes
of conduct of public servants is reorganized, but nothing is provided about the
rules of conduct of politicians. It seems that the political class, attacked and
discredited, is attacking in turn: its victim is public administration.

The bill contains provisions in several fields, which can be summarized as
follows.

1. First, it acts at the organizational level, (nearly) solving the problem of
the competent national authority in the field of corruption. Anti-corruption
authorities exist in many countries, institutionally positioned and with
extremely heterogeneous tasks: sometimes they are governmental structures,
sometimes they are independent; sometimes they have study or proposing
functions, sometimes they have investigative ones; sometimes they have
inquiry and sanctioning powers, while in other cases they have only request or
advising powers. There are international agreements requesting the existence
of such authority. Actually, these provisions seem to be provided above all for
those countries that do not have independent and efficient public prosecutors
and magistrates.

In Italy,(9) this issue was vaguely introduced in the debate in the Nine-
ties. In 2003, the High Commissioner for prevention of and fight against

(6) M. CLARICH — B. G. MATTARELLA, La prevenzione della corruzione, cit., 61 e 62, which describes the
legislative system introduced through Italian Law No. 190 of 2012.

(7) See also, for example, the provisions on incompatibility and on bans to confer offices (“inconfer-
ibilita”) in public administrations and in private entities under public control, provided on the application
of article 1, par. 49 and 50, of the Law of November 6th of 2012, No. 190, by the Legislative Decree of April
8 0f 2013, No. 39. On this point, see: B. PONTI, Le modifiche all’ Art. 53 del testo unico sul lavoro alle dipen-
denze della p.a. (Art. 1, commi 39-40 e 42-43),in B. G. Mattarella — M. Pellissero (eds. by), La legge anticor-
ruzione. Prevenzione e repressione della corruzione, cit., 167 et seq. On this subject and in the same volume,
see also the contribution of F. MERLONI, Nuovi strumenti di garanzia dell imparzialita delle amministrazioni
pubbliche: l'inconferibilita e incompatibilita degli incarichi (Art. 1, commi 49 ¢ 50),in B. G. Mattarella — M.
Pellissero (eds. by), La legge anticorruzione. Prevenzione e repressione della corruzione, cit., 192 et seq.

(8) See also the Italian legislative decree No. 33 of 2013 and the circular of the Department of
Public Service of July 19" of 2013, No. 2, on the subject of implementation of provisions on transpar-
ency.

(9) S. CASSESE, « Maladministration» e rimedi, in Il Foro Italiano, 1992, n. 9, V, 243 et seq.
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corruption and the other forms of illicit practices in public administration was
established.(10) This body operated since the beginning of 2005; its functions
were not defined by the law and its independence was limited (the office was
normally fulfilled by a prefect at the end of his/her career, appointed by the
Government). In 2008 it was abolished, raising many polemics, and its func-
tions were ascribed to an office of the Department of Public Service (namely,
to the Anticorruption and Transparency Service — Saet).(11)

In 2009, the establishment of the already-mentioned CiVIT raised the
question of the subdivision of competences with that office. The bill tries
to solve this problem, identifying the same CiVIT as a national anticor-
ruption authority, and ascribing new tasks and powers to it.(12) Compe-
tences remain on the Department of Public Service, above all to the end of
elaboration of the strategies for prevention and elaboration of the national
anticorruption plan which is introduced. The bill seems to ascribe to the
CiVIT tasks of reaction (study, advice and surveillance), while tasks of
initiative (coordination, scheduling, elaboration of rules) are attributed to
the Department.

The law in question introduces also the plans for prevention of
corruption,(13) that the national administrations shall elaborate, as well
as the role of the person responsible for prevention of corruption that they
have to appoint among their public officials.(14) As can be observed, these

(10) Law of January 16th, 2003, No. 3. In this law the idea materialized of establishing a national
authority for fight against corruption, which had remained absent in the proposals elaborated by the
study committees in the field of corruption, established in the second half of the Nineties. On this point,
see also the activity of the Study Committee on the prevention of Corruption, appointed on September
30" of 1996 by the Chairman of the Italian Chamber of Deputies, and coordinated by Sabino Cassese
(whose works resulted into the report published as AC, XII Legislatura Doc. CXI, No. 1 and of the Study
Committee appointed through Decree of the President of the Council of Ministers of October 18™ of 1996
and chaired by Gustavo Minervini. See also B. G. MATTARELLA, Le regole dell onesta, I1 Mulino, Bologna,
2007, 23 et seq.

(11) Italian Decree Law of June 25th of 2008, No. 112, converted by the Law of August 6™ 2008,
No. 1, Art. 68, par. VI, a). With reference to the establishment of the new body and to the duplication of
competencies, see also M. CLARICH — B. G. MATTARELLA, La Commissione per la valutazione, la trasparenza
e lintegrita delle amministrazioni pubbliche nel panorama della autorita indipendenti, in G. Scognamiglio
(ed.) 11 nuovo ordinamento del lavoro pubblico e il ciclo della performance, Promo P.A. Fondazione, Roma,
2010, 139 et seq. See also G. SCIULLO, L organizzazione amministrativa della prevenzione della corruzione
(art. 1, commi 1-4), in B. G. Mattarella — M. Pellissero (eds. by), La legge anticorruzione. Prevenzione e
repressione della corruzione, cit., 71 et seq.

(12) Italian Legislative decree of October 27th of 2009, No. 150, Art. 13.

(13) Italian Law of November 6th of 2012, No. 190, Art. 1, par. V, VI e VIII. On the plans for
prevention of corruption, see F. D1 CRISTINA, I piani per la prevenzione della corruzione (art. 1, commi
§-14), in B. G. Mattarella — M. Pellissero (eds. by), La legge anticorruzione. Prevenzione e repressione della
corruzione, cit., 91 et seq.

(14) Italian Law of November 6th of 2012, No. 190, Art. 1, par. VII. In relation to powers and
duties of the person responsible for the prevention of corruption, see Dipartimento della Funzione
Pubblica, January 25" 2013, No. 1, on the provisions for prevention and repression of corruption and
illegality in public administration.
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documents do not replace the plans for transparency and integrity and the
other instruments provided by the in-force legislative degree No. 150 of
the 2009. On the contrary, they are added to these existent instruments,
therefore imposing further organizational and procedural obligations to the
administrations. Some provisions are specifically referred to the local enti-
ties, to which the regulation is extended. The mechanism arranged by the law
is similar to the mechanism of liability of legal entities, as provided by the
legislative decree No. 231 of 2001: whenever certain crimes are committed,
the person responsible for the prevention of corruption is liable at the revenue
and disciplinary level, unless he or she provides evidence of having put in
place the obligations provided by the law, as well as of having monitored
compliance with the plan.(15)

2. The bill intervenes on a second subject: administrative transparency,
which is definitely an excellent instrument to fight against corruption,
although recently it has been overemphasized, misinterpreted or overesti-
mated. In this regard our legal system, although in a confused and not-so-
aware fashion, carried out a transition which was accomplished also by other
legal systems: the transition from the right of access, defined as the right
of the individuals to access documents or information inhering to them, to
the publicity of information that the administrations shall disclose to all the
citizens, without any need of request. The most general rules in this respect
are provided by the Law No. 15 and by the Decree No. 150 of 2009. These
acts establish the rule of full publicity of all the information concerning the
organization and the activity of the public administration.(16) This formula-
tion is very broad, resulting in vague and difficult application in the short
term. Inevitably, this provision has not been implemented until now. Hence,
it is not surprising that many other legislative provisions introduced, in the
last years, more specific obligations of publicity for the administrations,
providing for publication of information which is already included in the
mentioned general provision. The law adds some further precise provisions,
but these are too many, so it is difficult for the administrations to under-
stand which provisions they should apply. For this reason, the bill conven-
iently contains a legislative mandate to reorganize the regulation of the obli-
gations of publicity, transparency and diffusion of the information by the

(15) Italian Law of November 6th of 2012, Art. 1, par. XIV.

(16) Italian Legislative decree of March 14th of 2013, Art. 1, par. I. The recent regulation provides
for obligations of publicity, transparency and diffusion of information by the side of public administra-
tions and identifies obligations of transparency concerning the organization and the activity of public
administrations and the modalities for its fulfilment, defining transparency “as complete accessibility of
the information concerning the organization and the activity of public administrations”. See also Art. 9
relative to information published by public administrations on websites.
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side of public administrations (implemented through legislative decree No.
33 of the 2013). In cases like these, rationalization is needed to make provi-
sions cognisable and effectively executing.

3. The bill intervenes also in the field of public management, with the declared
aim of guaranteeing impartiality in the exercise of the administrative functions
and of strengthening separation between and reciprocal autonomy of the political
bodies and the administrative ones. These necessities have been stated in the first
half of the Nineties and heavily harmed by several national and regional legis-
lative interventions in the following 15 years. In order to re-state them, several
further regulatory interventions are needed, especially in the field of the appoint-
ment of public officials. Recourse to external subjects should be avoided or at
least limited drastically. This recourse should have allowed the introduction in
the public sector of very professional managers from the private sector, but it
was used improperly. Several articles of the bill contain provisions in that regard,
introducing restrictions on the possibility to confer offices to certain subjects, as
well as transparency instruments in relation to those offices.

Further provisions concern the codes of conduct in the public sector.(17) A
Code of conduct for the employees of public administrations has existed since
1994; at present, it is included in the single act on public employment, issued
through the legislative decree No. 165 of 2001. This decree establishes that
a violation of the Code of conduct may be relevant for disciplinary liability,
according to the provisions of collective agreements; furthermore, it provides
for the possibility for single administrations to adopt specific codes, for all
their employees or for certain categories. The law intervenes on two aspects.
On the one hand, it makes the liability regime heavier, establishing that its
violation always causes disciplinary liability and — under certain conditions —
also civil, administrative and accounting liability. On the other hand, it states
that each administration shall — not may — adopt its own code of conduct.

A short but important article of the bill aims at introducing in the legal
system a specific protection for the so-called whistleblowers, i.e. those who

(17) See the recent Decree of the President of the Council of Ministers, of March 8" 2013, containing
the Code of conduct of public servants under Art. 54 of the legislative decree of March 30" of 2001, No.
165, Art. 3. With reference to the duties of public servants, see in doctrine: S. CASSESE, L etica pubblica, in
Giornale di diritto amministrativo, 2003, 1097 et seq.; G. M. RACCA, Disciplina e onore nell attuazione costi-
tuzionale dei codici di comportamento, in F. Merloni — R. Cavallo Perin (eds. by), Al servizio della Nazione.
Etica e statuto dei funzionari pubblici, Milano, 2009, 250; R. CAVALLO PERIN — B. GAGLIARDI, Status
dell impiegato pubblico, responsabilita disciplinare e interesse degli amministrati, in Dir. amm., 2009, 1 et
seq.; B. G. MATTARELLA, Le regole dell onesta, Bologna, 2007, 131; V. CERULLI IRELLI, Etica pubblica e
disciplina delle funzioni amministrative, in F. Merloni — L. Vandelli (eds. by), La corruzione amministra-
tiva. Cause, prevenzione e rimedi, cit., and in the same volume: G. SIRIANNI, I profili costituzionali. Una
nuova lettura degli articoli 54, 97 e 98 della Costituzione, 130. In relation to the outline of the evaluation
of public officials, see also S. PONZ10, La valutazione della qualita delle pubbliche amministrazioni, Roma,
2012, 108 and 109.
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denounce crimes committed in the public administration. In other experi-
ences, the whistleblowers receive even a prize. The law provides only for the
prohibition of penalties as well as of discriminatory behaviours, with specific
provisions protecting the privacy of the denouncing person’s identity.

One last issue deserving to be pointed out is the “incandidabilita”, i.e.
inability to access certain elective offices for individuals that have been
condemned for certain crimes.(18) This notion of ineligibility, as known, works
like general ineligibility; the difference is that it depends on the unworthiness
of the individual and not on the possibility that he (or she) influences voters. At
present, the ineligibility in the first meaning is provided only for local admin-
istrators, but not for national parliamentarians. This is the reason why indi-
viduals with even rather heavy criminal records often sit in the Parliament,
while they could not be elected in a city council. The bill contains a legislative
mandate for the reorganization of the subject, including the opportune intro-
duction of that notion of ineligibility also for national and European parlia-
mentarians.

Further provisions are relative to the following subjects: arbitration in
litigations where public administration is involved; conflicts of interests and
external offices of public servants; offices that cannot be conferred to indi-
viduals convicted for certain crimes; activities particularly subject to risks of
criminal infiltration; fiscal damage resulting from corruption crimes; periods
of leave of the magistrates and lawyers of the Government; liability for lack of
compliance with the terms of the procedure.

Further in-depth analysis should be conducted on the regulation and
experience of specific sectors or subjects that, for various reasons, are more
harmed by corruption, or that are strategic for its prevention. These sectors
are, in particular: public procurement, administrative controls, public health
and local government. Specific attention should be paid to prevention of and
fight against corruption in these sectors, because of the economic relevance
exposing them to corruptive pressures. For this reason, the Study Committee
appointed in 2011 by the Minister of Public Service decided to focus on some
sectors and to write on these sectors part of its final report.(19)

(18) Legislative decree of April 8" 2013, No. 39.

(19) The Committee appointed by the Minister of Public Service has been chaired by Roberto Garo-
foli. The report made by the Committee has been published in La prevenzione della corruzione. Per una
politica di prevenzione, available at http: | [www.governo.it| GovernoInforma/documenti|20121022|rapporto_
corruzione DEF .pdf).
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1. Introduction

The chapter discusses corruption in public procurement in Romania, one
of the newer member states of the EU, which faces significant challenges in
this area. While corruption in public procurement is not a problem faced
only by transition countries, the scope of the phenomenon and the impli-
cations for the absorption of the EU Structural Funds is tremendous. The
chapter has the following structure: Section one focuses first on corruption as
a systemic societal problem in the countries of Central and Eastern Europe
and highlights the characteristics of this endemic phenomenon in order to
better assess the context against which certain anti-corruption strategies are
implemented. It then focuses on describing corruption in the field of public
procurement in Romania, indicating specific risks for our country. Section
two focuses on a specific instance of corruption in public procurement in
Romania, namely conflicts of interest. We decided to focus on it because it
is among the most common and widespread problem identified in different
studies. The section offers a detailed analysis of the legal and institutional
framework in place regarding conflicts of interest and focuses on a newly
created policy that it is hoped will limit conflicts of interest, especially in
public procurement that is financed from the EU Structural Funds. Section
three analyzes transparency as a strategy for reducing corruption in public
procurement and focuses on the role played by SEAP, the Romanian Elec-
tronic System for Public Procurement. It then explains how a recent policy
of the government concerning open data could enhance transparency in
public procurement by providing more systematic and user-friendly data.
The chapter ends with conclusions which emphasize that governments have

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 69 29/08/2014  17:05:29



70 CORRUPTION AS A VIOLATION OF FUNDAMENTAL RIGHTS

a variety of tools at their disposal to promote integrity in public procure-
ment. In the case of Romania most problems are due not to the legislative
and institutional framework but rather to implementation; thus, policy solu-
tions regarding the fight against corruption need to be designed with this
concern in mind.

2. An overview of corruption
in public procurement in Romania

2.1. Corruption as a systemic problem in the CEE countries
and Romania

A number of studies on corruption(l) carried out in Central and Eastern
European (CEE) countries during the past decade suggest medium to high
levels of corruption, which casts an unfavorable light on the countries of this
region, linking them to the position of the developing countries in Africa, Asia
or South America.(2) By the same token, corruption in the CEE countries is
perceived as greater than what exists among the OECD countries.(3) While
some countries in the region have been successful in implementing effective
anti-corruption reforms (some of the EU members which entered the Union in
2004, including the Baltic States), others, such as Romania and Bulgaria, still
struggle to comply with EU requirements regarding anti-corruption measures
and rule of law standards.(4)

Various corruption indexes compiled by international organizations
confirm this situation. According to the Corruption Perception Index (CPI)
by Transparency International, the best-ranked countries in the region
(Estonia and Slovenia) are placed in the 60-69 score interval. However, the
same countries have experienced in recent years a worsening of the corrup-
tion level as measured by CPIL.(5) An even gloomier picture is depicted if one
analyzes another instrument used by Transparency International, namely

(1) A. GRODELAND, Informality, Corruption and Public Procurement in The Czech Republic,
Slovenia, Bulgaria and Romania, 2005, Norwegian Institute of Urban and Regional Research, available
at http: | [www.unpcde.org/media[4428 [europeants 20union s 20anti-corrpuption.pdf, accessed November
Ist, 2013.

(2) A. KOTCHEGURA, Reducing Corruption in Post-Communist Countries, in International Public
Management Review, 2004, 5(1), 152.

(3) R.SproUT, An Overview of Corruption in Central and Eastern Europe & Eurasia, 2002, 1, avail-
able at http:|[resources.transparency.bg/download.htmi?id=201, last accessed October 14, 2013.

(4) OECD, Anti-corruption Reforms in Eastern Europe and Central Asia: Progress and Chal-
lenges, 2009-2013, Fighting Corruption in Eastern Europe and Central Asia, OECD Publishing, 2013,
14-15.

(5) Transparency International, Corruption Perception Index reports for years 20110-2013, avail-
able at http:|lwww.transparency.org/research/cpi/, last accessed November 13, 2013.
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the 2013 Corruption Barometer. In many countries from the CEE region,
more than 50% of their populations estimated that the level of corruption
increased over the last two years. This holds true even for countries that
were traditionally considered at the forefront of the anti-corruption move-
ment (Estonia 47%, Slovenia 62%, Hungary 61%, etc.). Not only do citizens
perceive corruption as increasing, they also regard the anti-corruption strat-
egies of their governments as highly ineffective (Czech Republic 72%, Slov-
enia, 77%, Lithuania 79%, etc.).(6) The conclusion of the 2013 ‘Nations in
Transit’ report by Freedom House, entitled Authoritarian Aggression and the
Pressures of Austerity, is also a gloomy one with regard to corruption in the
region. The report claims that corruption in the Balkan states is increasing,
and that the CEE countries have failed to strengthen the judiciary and to
limit the influence that political interests and personal connections between
government and business have in the area of public procurement and priva-
tization of state owned assets/companies.(7) The first EU anti-corruption
report issued in February 2014 states that for most countries, the ranking
of the CPI index tends to correspond to answers given by the Eurobarom-
eter respondents. While various countries from the CEE region experience
different challenges with regard to corruption, the countries lagging behind
in the scores concerning both perceptions and actual experience of corrup-
tion include Croatia, the Czech Republic, Lithuania, Bulgaria, Romania and
Greece. In these countries between 6% and 29% of respondents indicated
that they were asked or expected to pay a bribe in the past 12 months, while
between 84% and 99% think that corruption is widespread in their coun-
tries. In the same vein, corruption is most likely to be considered a problem
when doing business by companies in the Czech Republic (71%), Portugal
(68%), Greece and Slovakia (both 66%).(8)

In order to understand corruption in the CEE countries, a distinction
needs to be made between state capture and administrative corruption.(9)
State capture refers to the actions of both private sector and public sector
actors which strive to shape the formation of laws and regulations — the
very ‘rules’ of the game, through illicit payments and/or other benefits

(6) Transparency International, Global Corruption Barometer 2013, available at http:|lwww.trans-
parency.org/geb2013 report, last accessed November 13, 2013.

(7) Freedom House, 2013 report, Authoritarian Aggression and the Pressures of Austerity, available
at http:|[www.freedomhouse.org|sites|default files| N 1T % 202013% 20 Booklet % 20-% 20 Report % 20 Findings.
pdf, last accessed November 13, 2013.

(8) European Commission, COM(2014) 38 final, Report from the Commission to the Council and
the European Parliament, EU Anti-Corruption report, 6-7, available at http:||ec.europa.eu/dgs/home-
affairs|e-library|documents|policies|organized-crime-and-human-trafficking|corruption/docs|acr_2014_
en.pdf, last accessed February 10, 2014.

(9) World Bank, Anticorruption in Transition: A Contribution to the Policy Debate, The World Bank,
Washington, D.C., 2000, xv-xvii.
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to public officials. Specific examples include the ‘sale’ of Parliamentary
votes and presidential and executive decrees to private interests; the sale
of civil and criminal court decisions to private interests; corrupt mishan-
dling of central bank funds through illegal contributions by private
actors to political parties.(10) Administrative corruption occurs when
public official exact unofficial payments and/or other benefits from firms
and individuals in exchange for favoritism in the allocation of licenses,
permits, public service or tax relief. Familiar examples of administrative
corruption include ‘grease payments’ as bribes to gain licenses, to smooth
customs procedures, to win public procurement contracts; misdirection of
public funds under administrators’ control for their own or their family’s
direct financial benefit.(11) In public procurement we are most likely to
encounter administrative corruption, though state capture is also possible
—interest groups may lobby/bribe MPs in order to adopt weaker conflict of
interest regulations, for example.

What distinguishes corruption in Central and Easter Europe, irrespective
of its forms, is its systemic/endemic character. There are numerous studies
which try to explain the causes of corruption in terms of the communist legacy
— informal networks and personal contacts were important in the context of
product scarcity; or in terms of cultural values that exist within these soci-
eties — they developed as neo-traditionalist societies, through the imposi-
tion of communism on traditional rural societies, governed by unwritten
rules rather than formal laws.(12) Failures to address systemic corruption
in the region are due to a lack of genuine political will, lack of leadership and
consistent, targeted action against corruption, as well as ongoing political
changes. Declarative support of political leaders for anti-corruption reforms
needs to be matched with concrete reforms and enforcement/sanctions mech-
anisms.(13)

Among the countries from the CEE region, Romania, oftentimes together
with Bulgaria, is considered to be lagging most behind in the anti-corruption
fight. The problem is not so much the lack of a proper legal and institutional
framework but rather the implementation process, which becomes the missing
link.(14) Very often, state of the art legislation, policies and institutions do not
translate into reduced levels of corruption.

(10) World Bank, 2000, op. cit., xvi.
(11) Ibid., xvii.

(12) A. MuNciu-Prepip1, Hijacked Modernization: Romanian Political Culture in the 20th Century,
SUDOSEUROPA, 2007, 55(1), 33.

(13) OECD, op. cit., 25-26.

(14) W. N. DunN — K. STARONOVA — S. PUSHKAREV, Implementation: The Missing Link, in W. N.
Dunn - K. Staronova S. Pushkarev (eds. by), Implementation: The Missing Link in Public Administra-
tion Reform in Central and Eastern Europe, Bratislava, NISPAcee, 2006.
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2.2. Corruption in public procurement in Romania:
Areas of concern

Public procurement is commonly seen as the government activity most
vulnerable to waste, fraud and corruption due to its complexity, the size of
the financial flows it generates and the close interaction between the public
and the private sectors.(15) In this section data from various interna-
tional and national studies and reports documenting the extent of corrup-
tion in public procurement are presented, with a main focus on the case of
Romania.

According to the 2013 flash Eurobarometer survey on corruption relevant
to businesses,(16) more than three out of ten (32%) companies in the Member
States that participated in public procurement say corruption prevented
them from winning a contract. Within the CEE countries, more than half
of company representatives say this has been the case (Bulgaria -58%,
Slovakia - 57%, Cyprus - 55%, and the Czech Republic - 51%; for Romania
-43%). Studies done on population samples as opposed to businesses portray,
however, a different and gloomier picture in the case of Romania. A 2005
survey done by World Economic Forum on a sample of 125 countries placed
Romania among the last 25 countries (together with Cameroon and Mada-
gascar) concerning the frequency of bribery and additional payments in
public procurement. At that time Romania was the only EU or candidate
country to be placed on such a poor ranking while most of the EU member
states, with consolidated democracies, were among the best 25 perform-
ers.(17) A recent survey done at the national level shows that 88% of the
Romanian population believes that contracts are not awarded in a fair and
transparent manner.(18)

Table 1 below presents some of the corrupt practices in public procurement
that are most widespread in Romania. As one can see from the data, more of
the described practices are thought to be more widespread in our country than
in the EU (average of the EU 27 Member States).

(15) OECD, Fighting Corruption in the Public Sector|OECD Principles for Enhancing Integrity in
Public Procurement, available at hitp:|/www.oecd.org|, last accessed November 1st, 2013.

(16) 2013 Flash Eurobarometer, 374.

(17) OECD, Integrity in Public Procurement — Good Practice from A to Z, OECD Publishing, 2007.

(18) IPP, National Survey on Public Procurement, September 2013, available at (in Romanian)
hitp:||ipp.rolibrary[IPP%20 ACHIZITII%20PUBLICE %201.pdf, last accessed December 1st, 2013.
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In the same vein, a 2013 study(19) assessing the costs of corruption in public
procurement in eight EU member states (Romania included), shows that the
most encountered form of corruption in public procurement in Romania is
kickbacks. They are defined in the mentioned study as referring to situations
when the public official demands, or is open to, a bribe which will be accounted
for in the tendering process, including administrative processes. Another
country similar to Romania in this respect is Spain. Conflicts of interest and
bid rigging are also present in our country.

For Romania (and Bulgaria) the reports of the European Commission under
the Cooperation and Verification Mechanism are perhaps the best source
offering a longitudinal perspective on the evolution of corruption in public
procurement. The accession to the EU of Bulgaria and Romania in 2007 led to
the creation of this novel monitoring instrument, called the Cooperation and
Verification Mechanism (CVM), in an attempt to trigger reform by extending
EU leverage into the post-accession period.(20) While by 2005, the eight post-
communist states that joined the EU in 2004 were, on average, indistinguish-
able from the EU’s old member states on measures of political rights and civil
liberties,(21) the situation was rather different for the two countries which
joined the EU in 2007 — Bulgaria and Romania. In addition to a less favo-
rable start than the other neighboring countries, Bulgaria and Romania, after
almost two decades since the collapse of the communism, were still facing chal-
lenges in the area of the independence of the judiciary, corruption, and state
capacity.

CVM works in a rather straightforward way. Before accession, two sets of
benchmarks were established by the European Commission for the two coun-
tries. Romania’s progress will be judged against four benchmarks while Bulgar-
ia’s progress will be judged against six benchmarks. Three out of the four bench-
marks established for Romania directly concern the fight against corruption,
integrity in public office and prevention of conflicts of interests. Every six
months the Commission issues a monitoring report evaluating progress on the
established benchmarks and highlighting the most pressing issues/red flags that
should be addressed before the next report. These reports are rather detailed,
addressing with specific country examples corruption problems or problems

(19) PwC EU Services, Ecorys and University of Utrecht, Public Procurement: Costs We Pay for
Corruption. Identifying and Reducing Corruption in Public Procurement in the EU, 2013, available at
http:||ec.europa.euanti_fraud|documents|anti-fraud-policy[research-and-studies|pwe_olaf_study_en.pdf,
last accessed November Ist, 2013.

(20) M. A. VACHUDOVA — A. SPENDZHAROV, The EU’s Cooperation and Verification Mechanism: Fighting
Corruption in Bulgaria and Romania after EU Accession, Swedish Institute for European Policy Studies, 1,
available at http:|[www.sieps.selen/publikationer|the-eu% E2%80% 99s-cooperation-and-verification-mechanism-
fighting-corruption-in-bulgaria-and-romania-after-eu-, accessed November 1st, 2013.

(21) Ibid., 2.
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regarding the reform of the judiciary. The main reports are usually published in
July while the interim technical reports are published in February.

If one scrutinizes the CVM reports starting with 2010(22) (before this year
references to public procurement are very limited or missing) there are several
common ideas present. First, all reports state that progress seems very limited
in the prevention and sanctioning of corruption related to public procurement.
The Commission has noted several times that the progress made against high-
level corruption in general has not been matched in public procurement. Second,
almost all reports address similar shortcomings, including: frequent changes of
the legal framework and an institutional set-up that lacks sufficient capacity, as
well as the absence of key instruments for effective controls such as a compre-
hensive register of public tenders; weak protection of public procurement against
conflict of interest — few cases of conflict of interest are pursued in public procure-
ment, and even when pursued in court, sanctions in this area are not dissuasive;
limited instances when the cancellation on the grounds of conflict of interest
of projects/procurement contracts that have already been executed is possible;
court cases in this area take a long time (partly due to the need for specific finan-
cial expertise) however this leads to the particular problem of contracts concluded
before court judgment on the offence. Third, in the recent reports, emphasis is
placed on creating ex-ante verifications in order to detect conflicts of interest
in the early stages of the award procedure. This can be done by providing the
National Agency for Integrity (ANTI) with responsibility in this area.

CVM reports draw also on studies and policy papers drafted by national
NGOs and think thanks working in the area of transparency in the public
sector, democracy and openness in government, ete. Such reports include for
example a study from 2009 by the Romanian Academic Society (SAR),(23)
and a 2012 report by the Institute for Public Policies (IPP).(24) These studies
include empirical research carried out in this field, as well as various ‘famous’
cases of corruption, which have drawn media publicity.

Public procurement procedures in Romania are highly dysfunctional and
sometimes corrupt especially in the absorption of Structural Funds. Recent
studies(25) point out how extensively corruption affects the spending of Euro-

(22) These reports are available on the European Commission’s website at http:|/ec.europa.eu/com/
progress_reports_en.htm.

(23) SAR Policy Briefno. 43, O evaluare a eficientei, integritatii si transparentei sistemului de achizitii
publice in Roménia [An evaluation of the efficiency, integrity, and transparency of public procurement
in Romania], available at http:|fwww.sar.org.ro[files|paper-final. pdf, last accessed on January 30, 2014.

(24) IPP, Transparency, Fairness and Competitiveness of Public Procurement in Romania. Case
Study: Central Contracting Authorities, 2012, available at www.ipp.ro/protfiles.php?IDfile=151, last
accessed on January 30, 2014.

(25) M. FAZEKAS — J. CHVALKOVSKA — J. SKUHROVEC — I. J. TotH — L.P. KiNG, Are EU funds a
corruption risk? The impact of EU funds on grand corruption in Central and Eastern Europe, in Euro-
pean Research Centre for Anti-Corruption and State-Building, Working Paper no. 39, 2013, available at
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pean Union (EU) funds across many new and old member states. The authors
argue that in the context in which EU funds amount to 1.9%-4.4% of annual
member state GDPs and well above 50% of publicinvestment, even if only a frac-
tion of these amounts is impacted by corruption, the negative effects are likely
to be considerable. ERAWATCH, the European Commission’s information
platform on European, national and regional research and innovation systems
and policies, under the heading public procurement for innovation, listed three
causes that lead to corruption in the spending of EU Structural Funds.(26)
While the first cause mentioned is generally applicable to corruption in public
procurement in Romania, the next two directly concern the spending of EU
money: corruption and complex, unstable and unclear regulations of the public
procurement legislation; large numbers of institutions overseeing the manage-
ment of Structural Funds, with dense bureaucracy and extensive paperwork;
delayed payment by the state of outstanding invoices raised by contractor
firms leading to blockages of the contractor’s cash liquidities.

In June 2013 the Romanian government responded to the requests and
critiques coming from the European Commission and adopted a joint ministe-
rial order(27) regarding the approval of the guide comprising the main risks
identified in the field of public procurement, and citing the recommendations
of the European Commission which need to be followed by the management
authorities and intermediary organisms in the process of verifying public
procurement procedures. The order addresses ten major risks as well the strat-
egies used to mitigate them. These risks are briefly presented below.

* Unjustified shortening of deadlines as a result of the publication of notice
of an intention to purchase. The shortening of deadlines in this case is
possible only if the intention notice comprises, similarly to a participa-
tion notice, all the information regarding qualification and selection
criteria, as well as the award criterion.

* Use of an accelerated award procedure. This can be done only if the emer-
gency situation is clearly justified by the contracting authority and it is
not connected to its own fault (e.g., because of delays in nominating the
members of the evaluation commission). The shortening of deadlines for a
specific stage needs to be correlated with the length of all the other stages
of the procedure.

http: | Jwww.againstcorruption.euwp-content/uploads|2013 11 [wp39_eufunds_corruptionrisk_cee2.pdf, last
accessed on January 30, 2014.

(26) ERAWATCH, Romania/Policy Mix/Other Policies, available at http:|/erawatch.jrc.ec.europa.
eu/erawatch|opencms|information |country_pages|ro/country?section=Policy Mix &subsection=0OtherPoli
cies, last accessed on January 30, 2014.

(27) Order 543/2.366]1.446/1.489]1.441/879/2013, published in the Official Journal of Romania, Part
I, no. 481 from 01.08.2013.
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* Publication of discriminatory, insufficiently detailed, or incomplete
qualification/selection criteria. Most often contracting authorities are
breaching the law by requesting similar experience in a very specific type
of activity (e.g., construction of schools as opposed to construction of all
types of buildings), certificates that are not relevant for carrying out the
contract (ISO 9001 from producers) or unreasonable means of proof for
complying with a certain qualification criterion (invoices attesting the
turnover for a specific time interval).

¢ Use of the award criterion ‘the most economically advantageous tender’
with the inclusion of irrelevant or unquantifiable evaluation factors.
Often contracting authorities use factors that are not linked to the
subject matter of the contract and do not bring an obvious advantage
for the authority. Also, the evaluation factors and methodologies often
offer room for subjective interpretations due to the way in which they
are drafted (level of understanding of the information from the award
documentation).

* Automatic exclusion of the lowest tender. This is often done based on
the justification that such a low price will most likely generate problems
during the execution of the contract. The contracting authority has the
obligation to thoroughly investigate the basis of the financial offer before
deciding the exclusion of a tenderer.

Modification of the participation notice through clarifications and not
through the publication of an erratum. The publication of an erratum means
that the changes are published in the national electronic system for public
procurement (SEAP) and, depending on the value of the contract, in JOUE.
Thus, all economic operators have access to the modified information.

Rejection of the request of economic operators to prolong the deadline
for submitting the tender. Often contracting authorities set the minimum
deadline from the law without correlating its length with the complexity
of the contract and the time economic operators need in order to draft
their tenders. Contracting authorities should also avoid setting short
deadlines which in addition overlap with holidays.

Requests for clarifications during the evaluation of the tenders which are
made in a discriminatory manner and with the intention to favor certain
tenderers.

Mandatory information missing from the communications regarding the
result of the award procedure.

Unreasonable time intervals established for the evaluation of tenders/
negotiation of changes to the contract. For rejected candidates and
rejected tenders (unacceptable or non-compliant) as well as for the
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tenderers who submitted acceptable and compliant tenders but did not
win the tender, the contracting authorities need to clearly explain their
decisions and to indicate the deadline for lodging a complaint.

3. Conflicts of interest as a specific instance
of corruption in public procurement in Romania

3.1. Assessment of the problem

As already discussed in the previous section, conflicts of interest repre-
sent one of the most widespread forms of corruption in public procurement in
Romania. In March 2013, while attending the conference ‘Combating crimi-
nality in the field of public procurement, an operational approach’ (organized
by Freedom House Romania with the final support of EU - DG Home Affairs)’,
Horia Georgescu, president of the National Agency for Integrity, declared
that, according to an internal study conducted by the Agency at the level of
local and county authorities, conflicts of interest are no longer controlled by
the state authorities due to a legal framework which is outdated and does not
match the challenges from practice. According to the study, 78 elected officials
at the local level were found to have received/gained public money via public
procurement corrupt practices, and the estimated prejudice accounts for more
than 8 million Euros.(28)

A somewhat similar signal came in 2011 from the National Agency for
Regulating and Monitoring Public Procurement (ANRMAP), which, in a
press release, warned contracting authorities that issues concerning conflicts
of interest will in the future be the object of all verifications initiated during
monitoring/supervising procedures, as well as at the level of the award docu-
mentation sent to SEAP. This warning was triggered by a shocking discovery
made at a hospital from Targu Mures. The hospital concluded in 2011 two
contracts for the provision of goods with the same economic operator. The
sole shareholder and legal representative of the said economic operator was
the mother of one of the members of the evaluation commission. In order to
disguise this conflict of interest, the economic operator used a fake docu-
ment during the qualification stage which attested that the shareholder/legal
representative was a different person than the mother of the employee of the
contracting authority.(29)

(28) Evenimentul Zilei, Head of ANI: The Phenomenon of the Confict of Interests in Public
Procurement is out of Control. Intention: To Detect Conflict of Interests in Real Time, by A. Etves and
V. Fotache, March 20, 2013, available at http:|/www.evz.ro|detalii/stiri|seful-ani-fenomenul-conflictului-
de-interese-in-achizitiile-publice-este-scapat-de-sub-co-10289.html, last accessed on January 30, 2014.

(29) ANRMAP, Press release, 21 November 2011, available at http:|/www.anrmap.ro/comunicat|
conflictul-de-interese-procedurile-de-achizi% 8% 9 Bie-publica, last accessed January 5, 2014.
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Significant problems regarding conflicts of interest are especially found in
the area of public procurement financed from the EU Structural Funds. They
represent in the case of Romania the main deficiency identified by the audit
missions of the European Commission in 2012. At that time the problems gener-
ated by conflicts of interests in public procurement led to the pre-suspension of
payments under three operational programs (OPs), and a warning for a fourth
one. Some of the main problems identified included:(30) a) With regard to the OP
for Enhancing Economic Competitiveness, the conflict of interest regarded the
relationship between the companies/entities which evaluated the projects and
the consultants who took part in the drafting of these projects. b) With regard
to the OP for Transportation, all public procurement contracts were verified,
but especially those concluded by the Railroad Company and the Highways
and Roads Company. Problems identified concerned a poor control of the award
procedures, fraud suspicions, as well as red flags regarding possible conflicts of
interest. ¢) With regard to the Regional PO, conflicts of interest were discov-
ered within public procurement procedures concerning contracts for regional
and local infrastructure. More specifically, the conflicts of interest regarded the
relationship between local authorities and the entrepreneurs. d) With regard
to the OP Environment a warning and a request were launched regarding the
establishment of a special procedure for avoiding conflicts of interests.

Since conflicts of interest represent a key fraud strategy of public procurement
contracts financed under EU Structural Funds projects, specific indicators were
identified and described by the European Commission. Among these were: inex-
plicable favoring of a certain tenderer or provider; continuous acceptance of works
at a high price and low quality; the responsible person with the award procedure
does not fill out the declaration regarding conflicts of interest; the responsible
person with the award procedure refuses to quit his/her responsibilities regarding
a certain contract and to take over similar ones; there are clues that the respon-
sible person with the award procedure undertakes parallel activities.(31)

3.2. Legal framework and its effectiveness

In the field of conflicts of interest, the legal and institutional framework has
been constantly updated and changed in the last years, in order to make the
anti-corruption fight more effective. The section below examines these changes
with an emphasis on the challenges that are still present.

(30) Available at http:||lwww.euractiv.ro/uniunea-europeanalarticles |display Article/article] D_25687|
LINKS-DOSSIER-Modificarile-legislative-in-problema-conflictelor-de-interese-pericol-iminent-pentru-
fondurile-europene.html, last accessed on January 30, 2014.

(31) ANRMAP, Best Practices Guide in the Field of Public Procurement regarding Project Financed
from Structural Instruments, Draft, 2014, 125, available at http:|jwww.anrmap.ro/sites|default|files|
poat|2460.pdf, last accesed on February 4, 2014.
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3.2.1. Applicable national legal acts

At the national level, conflicts of interest in public procurement are regu-
lated by a broad set of legal provisions, all of which can be grouped into three
major categories:

a) Legislation applicable to all public procurement (Emergency Government
Ordinance (EGO) No. 34/2006, the framework act regarding the award of
public procurement contracts, of works and services concessions; Govern-
ment decision (GD) No. 925/2006 for the approval of application norms of
the provisions concerning the award of public procurement contracts as
regulated by EGO 34/2006; Order No. 170/2012 regarding the interpreta-
tion of Art. 69" from EGO 34/2006)

b) Legislation applicable to public procurement within the framework of projects
financed from EU Structural Funds (Order 543/2.366/1.446/1.489/1.441/879/
2013 regarding the approval of the guide comprising the main risks identified
in the field of public procurement and of the recommendations of the Euro-
pean Commission which need to be followed by the management authorities
and intermediary organisms in the process of verifying public procurement
procedures; EGO No. 66/2011 regarding the prevention, identification and
sanctioning of wrongdoings in obtaining and using European funds and/or
public national funds that are complementary to the European ones; GD no.
875/2011 regarding the approval of the methodological norms for the appli-
cation of the provisions from EGO No. 66/2011). With regard to the provi-
sions that apply only for EU financed public procurement contracts, it has to
be said that they can be extended in certain cases to all public procurement
contracts. For example, the provisions detailing the risks that may occur in
the award of public procurement contracts and strategies to avoid them are
basically generally applicable to all public procurement contracts — they are
merely explaining and interpreting for contracting authorities the provisions
of the framework legislation in public procurement. The provisions regarding
specific obligations, at least for now, apply only to EU-financed public
procurement contracts, the trend, though, at least at a declaratory level, is to
extend them in the future to all public procurement contracts.

¢) Legislation regarding conflicts of interest applicable to public servants and
elected officials (Law No. 161/2003 concerning certain measures for ensuring
transparency in the exercise of elected positions, of public office, sand in the
business sector, prevention and sanctioning of corruption; Law No. 176/2010
concerning integrity in the exercise of elected functions and positions, for
the modification of Law No. 144/2007 regarding the establishment, organi-
zation and functioning of ANI, as well as for the modification of other legal
acts; Law No. 7/2004 regarding the Code of behavior for public servants).

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 81 29/08/2014  17:05:29



82 CORRUPTION AS A VIOLATION OF FUNDAMENTAL RIGHTS

It is very clear from the long list of acts applicable to the area of conflicts of
interest in public procurement that a more integrated legal framework would
prove to be of great help for all the actors involved in public procurement in
Romania. This is in line with the recommendation of the European Commis-
sion from the January 2014 CVM report which states that ANT’s efforts in the
near future should be directed toward steering a codification of the integrity
framework, which should also ensure that any perceived ambiguities in the
current framework are removed.

3.2.2. Definition of conflicts of interest

National public procurement legislation does not include a precise definition
of conflicts of interest; instead, the law states very clearly several situations
which have the potential to indicate the occurrence of a conflicts of interest
and/or unfair competition. With regard to the persons involved in verifying/
evaluating the candidates/tenders, the conflict may be generated by an interest
which can influence the impartiality/objectivity of those persons throughout
the evaluation process (for more details on the situations leading to a conflicts
of interest see the next section).

The national legislation regarding elected officials and/or public servants
defines conflicts of interest, but sometimes does it in a narrow manner. Law
No. 161/2003 (Art. 70) defines conflicts of interest as the situation in which
an elected official or a public servant has a personal interest of a patrimonial
nature which may influence the accomplishment with objectivity of his/her
duties as defined by Constitution and other legal acts. It is interesting to note
that this law makes reference only to the financial/material dimension of the
private interest, while newer regulations in the public procurement field are
broader, to include non-financial gains/benefits. Law No. 7/2004 (Art. 4/e),
on the other hand, though adopted only one year after Law No. 161/2003, has
a more modern interpretation of conflicts of interest. According to this law,
it refers to a situation when the personal interest, direct or indirect, of the
public servant goes against the public interest, affecting or having the poten-
tial to influence his/her independence and impartiality in making decisions
or completing his/her duties on time and with objectivity. We need to keep in
mind that some of these laws/acts are from early 2000 and the anti-corruption
legislation/strategies used have made tremendous progress since then, often by
responding to challenges from practice and by adapting/adopting best prac-
tices from other jurisdictions.

EGO No. 66/2011, similar to EGO No. 34/2006, does not include a defini-
tion of conflicts of interest; Art. 2/4 states that the term conflicts of interest
has the meaning from the regulations/implementation guidelines in this field
adopted by the EU or other international public donors. Defining conflicts of
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interest by reference to EU rules is motivated by the subject matter of EGO
No. 66/2011 — prevention and sanctioning of misuse of EU funds (as well as
of the complementary national ones), which require greater flexibility with
regard to the concepts used, in order to respond to the specific requirement of
each type of fund. In light of EGO No. 66/2011, the broad definition from EU
legal acts regarding conflicts of interest also apply to the Romania natural/
legal persons who normally are not contracting authorities but implement
EU-financed projects and have the obligation to follow the provisions from
EGO No. 34/2006 when procuring goods, services, and works.

The most recent piece of legislation addressing the issue of conflicts of interest
is Order 543/2.366/1.446/1.489/1.441/879/2013. According to this act, conflicts of
interest should be understood broadly — conflict between the professional duties
and the private interest of a public servant (or of a person acting on the behalf
of a contracting authority) which may be perceived as having the potential to
impede upon the impartial and objective execution of duties. In the context of
this broad definition, even non-patrimonial interests have the potential to influ-
ence the behavior of a person. It is advisable for the contracting authorities to try
to identify the occurrence of possible conflicts of interest early on in the public
procurement process, if possible during the award procedure. Thus, ex-ante veri-
fication and the limitation/elimination of the risk should represent a priority.
Very importantly, this piece of legislation recommends that during the verifica-
tion procedures information/signals from the press should be taken into account,
if known. Very often the press and the NGOs active in this field have identified
situations presenting conflicts of interest.

3.2.3. Specific situations leading to conflicts of interest
under the national legislation

Generally speaking, though it is advisable to have a broad definition of
conflicts of interest, in practice contracting authorities may face challenges if
they have to apply the broad definition to the specific elements of each tender.
In order to mitigate this difficulty, the Romanian legislators have opted for
a mixed solution: on the one hand, there are specific situations defined which
automatically trigger the presumption of the existence of a conflict of interest;
on the other hand, the law also describes more general situations which need to
be applied to the specific elements of each tender.(32)

According to the national legislation, conflicts of interest arise at both the
level of the contracting authorities and of the economic operators. In the first
case certain persons cannot verify the candidates and evaluate their tenders.
In the latter case, certain economic operators cannot take part in a tender.

(32) ANRMAP, 2014, op. cit., 115.
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> Situations leading to conflicts of interest for persons working
for the contracting authority

According to EGO No. 34/2006 (Art. 69) the following categories of indi-
viduals cannot be involved in the process of verifying the candidates and/or
the evaluation of tenders:

a) Persons having any type of participation or holding shares from the
subscribed capital of one of the tenderers/candidates or subcontractors,
or persons who are on the board of directors / management or supervisory
body of one of the tenderers/candidates or subcontractors;

b) Spouse, relative or affinity up to the fourth degree, to persons on the board of
directors /management or supervisory body of one of the tenderers/candidates;

¢) Persons found to have an interest which may affect their impartiality
during the verification/evaluation process of the candidates/tenders.

d) Persons who during the exercise of their function/position within the
contracting authority found themselves in the situation of a conflict of
interest as regulated by Law No. 161/2003.(33)

If one examines the text of Art. 69, two important conclusions can be drawn:
first, in the category of persons involved in the evaluation of tenders, the law
includes the experts hired by the contracting authority and not just the evalu-
ation commission; second, the first two situations described by Art. 69 auto-
matically lead to a conflict of interest, while the latter two are more nuanced,
requiring an assessment based on the specific elements of each tender.

The courts usually apply a rather harsh scrutiny when it comes to situations
under c) and acknowledge a quite broad spectrum of situations that may lead
to a conflict of interest. Thus, Bucharest Appellate Court(34) ruled that there
was a conflict of interest when the expert hired to participate in the evalua-
tion of tenders was hierarchically subordinated to the spouse of the winning
tenderer. Also, Pitesti Appellate Court(35) ruled that the situation in which
the son of the president of the evaluation commission was permanently/full
time hired by the winning tenderer represents a conflict of interest.

(33) The following types of interest conflicts are covered under this Law: conflicts of interest in the
exercise of the function of a member of the Government and of other executive functions at the level of
central and local public administration; conflicts of interest regarding elected local officials; conflicts
of interest concerning public servants. We are chiefly interested in the conflicts of interest concerning
public servants since they are likely to be part of the evaluation commission. It includes the following
instances: the public servant is asked to solve requests, to make decisions or to take part in the decision-
making process regarding natural or legal persons with whom he/she has patrimonial relationships; the
public servant participates in the same commission, established according to the legal requirements, with
public servants who are his/her spouse or first degree relative; his/her patrimonial interests can influence
the decisions he/she must make in the exercise of the public office.

(34) Civil Decision No. 652/CA from 10 July 2008.

(35) Decision no. 1615 from 19 July 2011.

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 84 29/08/2014  17:05:30



FIGHTING CORRUPTION IN PUBLIC PROCUREMENT 85

> Situations leading to conflicts of interest for economic operators

According to the national legislation the following categories of persons
cannot be candidates, tenderers, associated tenderers, or sub-contractors:

* Natural or legal persons who took part in the drafting of the award docu-
mentation, with the exception of the case when their involvement does
not lead to the distortion of the competition (Art. 67 EGO 34/2006).

+ Natural or legal persons who take part directly in the verification/evalua-
tion of the candidates/tenders (members of the evaluation commission as
well as the hired experts) (Art. 68 EGO 34/2006).

* Economic operators which have as members of the board of directors/
management or supervisory body, or as shareholders or associates,
persons who are a spouse, relative or affinity up to the fourth degree;
similarly it applies to economic operators which are engaged in commer-
cial relations with persons holding an executive position within the
contracting authority. This interdiction also applies to supporting third
parties (Art. 69' EGO 34/2006).

This legal provision has created over time quite a bit of confusion because of
its wording. Order No. 170/2012 offers a more detailed and clear specification
of all the situations possible to be encountered under Art. 69'. A first clarifi-
cation was necessary regarding the meaning of persons holding an executive
position within the contracting authority. Often, economic operators have
argued in court proceedings that the meaning of an executive position should
be interpreted in a restricted way (persons holding an executive position who
are involved directly in the award procedure). Before Order No. 170/2012 was
issued, courts usually ruled that such a narrow interpretations should not be
made.(36) Currently Order No. 170/2012 includes among the persons holding an
executive position within the contracting authority all persons who approve/
sign documents issued in connection with or for the award procedure, including
the persons who approve the budget of the contracting authority, needed for
the financing of public procurement contracts.

Until Order No. 170/2012 was adopted, various studies(37) argued that the
Romanian legislation placed an unnecessary burden regarding the prevention
of conflicts of interest on the economic operators. The cited study refers to
the situation in which an economic operator can be excluded from the proce-
dure even if a minority shareholder (holding only several shares) is related to

(36) Bucharest Appellate Court, Civil decision No. 2692 from 10 November 2011.

(37) Deloitte, final report on the behalf of the European Commission/General Directorate for
Regional Policy, Evaluation of the Public Procurement System from Romania, available at http:|fwww.
sn-seap.ro|wp-contentuploads|2012/07| DG-Regio-Third-Interim-Report-Part-C-FIN A L-RO-version. pdf,
last accessed January 10, 2014.
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a person holding an executive position within the contracting authority. Also,
the study argued that economic operators sign eligibility declarations without
knowing in advance who the members of the evaluation commission are. These
situations were addressed in 2012 through the provisions of Order No. 170/2012
(see next section on the obligation of the contracting authorities to publish the
names of the persons holding an executive position).

A special interdiction operates for the winning tenderers after the conclusion/
signing of the contract — the tenderer is forbidden to hire (the concept of hire
should be understood in a broad sense), for at least 12 months following the conclu-
sion of the public procurement contract, natural or legal persons who took part
in the verification of candidates/evaluation of tenders. These persons are most
commonly the members of the evaluation commission as well as the experts. Even
if this interdiction is not of a conflict of interest per se, it is meant to discourage
unethical behaviors which cannot be detected until the conclusion of the contract.

3.2.4. Strategies for identification and avoidance of conflicts of interest

> Obligations of the contracting authorities

The members of the evaluation commission as well as the hired experts have
the obligation to sign a confidentiality and impartiality declaration based on
which they agree to follow the rules meant to prevent conflicts of interest; they
will also confirm in the declaration that they are not in a situation involving
the existence of a conflict of interest. Also, the contracting authority uploads in
SEAP, together with the award documentation, a declaration of the legal repre-
sentative of the institution comprising the identification data for all persons
holding an executive position within the contracting authority. The identifica-
tion data required are extensive, including name, surname, date and place of
birth, current address, national identification number, and the position occu-
pied within the contracting authority by reference to his/her implication in the
public procurement process. This information is not publicly available; it can be
accessed only by the entities responsible to check conflicts of interest and by the
unit from the Ministry of Finance having the verification task.

In response to the difficulty discussed above, of the economic operators to
properly identify the persons holding executive positions within the contracting
authority, the contracting authority needs to publish in the participation notice
the names of all persons who approve/sign documents issued in connection with
or for the award procedure, including the persons who approve the budget of the
contracting authority, needed for the financing of public procurement contracts.

The contracting authority also needs to publish in SEAP the name and
identification data of the tenderer(s) which submitted tenders no later than 5
days after the deadline for submitting a tender has expired.
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> Obligations of the economic operators

The economic operators have one main obligation, namely to sign a declara-
tion that they are under none of the situations described by Article 69 from
EGO No. 34/2006. The economic operators have also the obligation to respond
to a request coming from the contracting authority regarding clarifications
that a conflict of interest as regulated by Art. 69 (1)is not present.

It is worth mentioning that the contracting authorities are the ones
which need to have an active role in the prevention of conflicts of interest
and need to act diligently. The National Agency for Regulating and Moni-
toring Public Procurement (ANRMAP) recommends a set of pro-active
practices that can be initiated at the level of all contracting authorities.
Contracting authorities can and should go as far as they feel necessary with
scrutiny, even if the legal provisions in place do not establish a mandatory
obligation in this sense. Some of the pro-active strategies recommended by
ANRMAP include:(38)

¢ Contracting authority should request, as a qualification criterion, a
certificate issued for the economic operators by the National Office of
the Commerce Registry which offers relevant information for identifying
situations regulated under Art. 67-69 (1) from EGO No. 34/2006.

¢ Contracting authorities should set up an internal procedure for iden-
tifying conflicts of interests, with an emphasis on those clear situa-
tions which do not require an evaluation by reference to the specific
elements of an award procedure. For a limited number of persons such
as the legal representative of the institution, the delegated representa-
tive, the project manager, other persons holding an executive position
within the contracting authority, and the persons directly involved
in the award procedure, the contracting authority should check if
they have shares or are hired by the tendering entities. The verifica-
tion can also include obvious connections (such as name similarities)
between the persons mentioned above and the legal representative of
the tendering entity. Finally, the contracting authority should check
if the authority itself has some sort of participation in the tendering
company.

3.2.5. Sanctions/remedies in case of the existence of conflicts of interest

In this section we refer to administrative sanctions from the public procure-
ment legislation, and not to criminal penalties. There are mainly three
sanctions which can occur:

(38) ANRMAP, 2014, op. cit., 123-124.
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> Replacement of the members of the evaluation commission and of
the hired experts

If, after the signing of the impartiality declaration by the members/experts
of the evaluation commission, one of these members finds himself/herself in a
situation described as a conflict of interest, the contracting authority has the
following obligations:

* To verify/assess if a conflict of interest really exists, provided that the
member/expert of the evaluation commission himself/herself notifies the
contracting authority about this situation. If the contracting authority
finds that the elements of a conflict of interest are present, it can proceed
to replace the member/expert.

¢ To immediately replace the member/expert of the evaluation commission
if the conflict of interest is identified and brought to the attention of the
contracting authority by the Ministry of Public Finances, through a special-
ized control unit called the Unit for Coordination and Verification of Public
Procurement (UCVAP —the Romanian acronym). Though the measure that
needs to be taken by the contracting authority is similar under both circum-
stances, the legislature has recently intended to give more relevance to the
verifications carried out by UCVAP.(39) Contracting authorities can and
have in practice decided to approve the report of the evaluation commis-
sion without taking into consideration the observations of the UCVAP
experts concerning the existence of a conflict of interest. In this case, the
contracting authority needs to notify ANI and to send the entire dossier
regarding the award of the contract. Courts have generally ruled on this
matter that the contracting authority cannot ignore the UCVAP’s report
and proceed with the evaluation of the tenders and the award of the contract
without replacing the member/expert affected by a conflict of interest.(40)
An interesting question is if the exclusion of the member/expert affected by
a conflict of interest is enough in order to safeguard the principles governing
the field of public procurement, or the contracting authority should annul
all the acts adopted during the award procedure. The answer depends upon
the moment when the conflict occurs — if the member/expert did not under-
take any of his/her duties then it is enough to simply replace him/her. If,
however, the person affected by the conflict of interest has been involved in
the drafting/adoption of certain acts, then those acts need to be annulled. It
is important for the contracting authority to undertake a thorough scrutiny
of all the procedures/acts affected by the conflict of interest.

(39) ANRMAP, 2014, op. cit., 127.
(40) Ploiesti Appellate Court, Decision No. 1615 from 19 July 2011.
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> Exclusion of economic operators from the tender

The national public procurement legislation establishes three main situations
which should lead to the exclusion of a tenderer from the tendering procedure:

* The tenderer/associated tenderer/subcontractor who took part in the
drafting of the award documentation if he/she cannot prove that his/her
involvement did not limit competition.

* The candidate/tenderer/associated tenderer/subcontractor who directly
participates in the process of verification of the candidates/evaluation of
tenders.

* The candidate/tenderer/associated tenderer/subcontractor who has as
members of its board of directors/management or supervisory body, or
as shareholders or associates, persons who are spouse, relative or affinity
up to the fourth degree to or are engaged in commercial relations with
persons holding an executive position within the contracting authority.
The exclusion of a tenderer can only be decided by the contracting
authority. It cannot take place as the result of a decision during an action
before the Council or the court.

> Ineffectiveness/ Annulment of the public procurement contract

Currently, in our public procurement legislation, there is only one situation
which can lead to the ineffectiveness of the contract due to the existence of a
conflict of interest. It refers to a breach of the interdiction stated in Art. 70
from EGO 34/2006: the winning tenderer/economic operator (once the public
procurement contract is signed and its execution starts) hires, with the aim of
carrying out the public procurement contract, a natural or legal person who has
been involved in the verification of candidates/evaluation of tenders, before the
12-month deadline after the signing of the contract expires. The ineffectiveness
of the contract following the breach of the interdiction from article 70 is due to
an immoral cause. The same sanction, for the same reason, is also established
under the civil law (Art. 1238/2 from the Civil Code). Any person can request
the court of law to rule the ineffectiveness of the contract due to an immoral
cause. Until the legislative changes introduced by Law No. 193/2013 (starting
with July 1¥, 2013), in addition to the economic operators who took part in the
award procedure, the National Agency for Regulating and Monitoring Public
Procurement (ANRMAP), also may request a court of law to rule a contract
as ineffective, based, among other things, on a breach of provisions concerning
conflicts of interest. The CVM report on Romania from January 30, 2013(41)

(41) European Commission, COM(2013) 47 final Report from the Commission to the European Parlia-
ment and the Council On Progress in Romania under the Co-operation and Verification Mechanism, 11,
available at http:||ec.europa.eucvm|docs|com_2013_47_en.pdf, last accessed on 22 January, 2014.
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mentions the problem of the public procurement legislation in Romania which
does not contemplate a possibility of a cancellation on the grounds of conflict
of interest of projects that have already been executed. This problem should be
seen in a broader context, as described in the CVM report: cases seem to take
a long time, partly due to the need for specific financial expertise, leading to
the particular problem of contracts concluded before court judgment on the
offence (therefore a remedy/sanction such as ineffectiveness after the execution
of the contract is relevant); the penalties for officials involved in fraudulent
public procurement cases continue to be very low; there are also major doubts
on the effectiveness of prosecutors’ handling of these cases.

3.3. Recent developments: Enhancing the role of ANI in identifying

and preventing conflicts of interest in public procurement

As demonstrated by the previous section, changes to the legal framework
governing conflicts of interest in public procurement have been made in the last
years (and with more rapidity in 2012 and 2013). The current framework however
needs at this point a complete makeover, as suggested by the ANI president (see
previous section). The legal and institutional framework in place can no longer be
improved to provide additional gains in the fight against corruption.

What is needed for this significant make-over! Recently, the newly issued
CVM report on Romania from January 22, 2014(42) focused, in the context of
continuous vulnerability of public procurement procedures to corruption, on
the need to pay more attention to the prevention side, including early detection
of conflicts of interest through an ex-ante verification procedure of conflicts of
interest. This implies an integrated framework and the cooperation between
ANI, the national entity involved in monitoring and sanctioning conflicts
of interest in Romania and ANRMAP, the body responsible for monitoring
procurement procedures. According to the ANI’s president, public procure-
ment will become, in the near future, an important component of the insti-
tution’s activity. The CVM report mentioned earlier offers a preview of what
this framework should look like. First, potential conflicts of interest should be
identified and avoided in advance, before contracts are signed. Thus, a legal
obligation on contracting authorities to respond to problems identified by ANI
will be important to make the system work. Also important would be a provi-
sion that, if the contract went ahead and the ANT ruling was confirmed, the
official in conflict of interest would be liable for a minimum portion of the cost
of the contract. Of course, a new law is needed, including provisions such as the

(42) European Commission, COM(2014) 37 final, Report from the Commission to the European
Parliament and the Council On Progress in Romania under the Co-operation and Verification Mecha-
nism, available at http:|[ec.europa.eu/cvm|docs/com_2014_37_en.pdf, last accessed on January 30, 2014.
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immediate cancellation of a contract when a decision on a conflict of interest
becomes final, more controls at the stage of appointment, and easier access to
declarations of interest.

How it will be done? Horia Georgescu, the president of ANI, briefly explained
at a recent conference how the system will become operational and what legal
changes are needed for this.(43) Within the framework of the Electronic System
for Public Procurement (SEAP), a new integrity declaration will be introduced.
This form will target all individuals holding executive positions in the contracting
authorities and will be processed by the inspectors from ANT. If during the award
procedures and up until the conclusion of the public procurement contract, a
conflict of interest is identified, ANT will issue an integrity warning for the head
of the contracting authority and the person suspected of being under a conflict
of interest. ANT will get the integrity forms via SEAP — when an award proce-
dure is initiated, the uploading of the integrity forms represents a precondition
for moving ahead with the procedure. In the near future, ANI with other inter-
ested actors in the area of public procurement will define the affected executive
positions in the public institutions. It is not clear yet if contracting authorities will
have to comply with ANT’s decision or the warning will have only a consultative/
informative role. The contracting authorities will however need to inform ANI
if they followed it or not. In case of non-compliance with the warning, ANT will
have the option of taking its warning and possible conflicts of interest to the other
entities that are part of the integrity and anti-corruption institutional framework.

ANT currently receives money under an EU-financed project (PREVENT)
in order to develop this ex-ante verification procedure and the needed insti-
tutional framework. While initially the system will apply to EU-financed
contracts, the policy-makers envision its extension to all national public
procurement contracts. Further on, while this system targets only contracting
authorities, it could be extended to include the economic operators as well. For
this more cooperation with ANRMAP is needed.

4. Transparency as a precondition for integrity in public
procurement: some evidence from Romania

In the fight against corruption, transparency-related measures/legal provi-
sions are considered crucial because corruption thrives on secrecy. Transpar-
ency, especially in the form of e-procurement, is often described as a strategy
for curbing corruption in the area of public procurement. In this section we will

(43) Expert Forum, Challenges and Solutions for Improving the Institutional and Legal Frame-
work for Public Procurement in Romania, available at http://expertforum.ro[provocari-si-solutii-pentru-
imbunatatirea-cadrului-legal-si-institutional-privind-achizitiile-publice-din-romania/,  last  accessed
February 4, 2014.
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focus on the Romanian Electronic System for Public Procurement (SEAP) and
on the way in which it is believed to contribute to better transparency in public
procurement. We also examine some empirical evidence concerning the pro-
active role of contracting authorities in making their public procurement more
open and transparent for the general public through electronic means.

4.1. Legal framework in place

In the previous section we described the numerous changes made to the legis-
lation on conflicts of interest in the area of public procurement. As opposed to
conflicts of interest, transparency has benefited over the years from a rather
stable legal framework. EGO No. 34/2006 includes broad publicity requirements
for all public procurement contracts, irrespective of their value — as opposed to
other countries,(44) even for small value contracts publicity requirements need
to be complied with through SEAP (for more details see next section).

Breaches to the transparency obligation regard mainly: a) publicity
requirements, and b) more broadly, the principle of transparency throughout
the entire public procurement procedure. With regard to a), contracting
authorities artificially split contracts in order not to comply with publicity
requirements and/or to be able to directly choose a preferred economic
operator. Also, private entities, which carry out projects financed from EU
money, fail oftentimes to comply with publicity requirements.(45) In the past,
though not so much nowadays, contracting authorities failed to send to SEAP
the award notice of certain public procurement contracts — very often such
a requirement was seen as a mere formality despite the fact that ANRMAP
and the courts have stated that it is crucial for the validity and legality of
the procedure as a whole. With regard to b), contracting authorities, when
using the award criterion the most economically advantageous tender, fail
to clearly detail the criteria used for evaluation and the methodology/algo-
rithm. Contracting authorities also fail to include in the communication of
the results of the award procedure all the elements required by law — most
often the ‘losing’ tenderers are not properly informed about the reasons why
their offers were not chosen. Transparency is also breached when contracting
authorities fail to respond to clarifications regarding the award documenta-
tion within the timeframe set by the law (3 days).(46)

One interesting question refers to what can be accomplished through using
transparency/broad publicity and what requires different types of instruments.

(44) For example in Germany for small value contracts publication of the participation notice
can be done in regional/local newspapers. For more information see D. DRAGOS — R. CARANTA (eds. by),
Outside the EU Procurement Directives — Inside the Treaty?, DJOF Publishing, Copenhagen, 2012.

(45) Expert Forum, op. cit.

(46) ANRMAP, 2014, op. cit., 90-91.
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Both policy makers (for example DLAF, the agency from Romania similar to
OLAF) and NGOs active in this field have noticed that despite compliance
with publicity requirements, at the local level contracting authorities seem to
make deals with preferred economic operators. They arrived at this conclusion
due to huge differences in the price paid by different contracting authorities for
similar goods. The solution in this case is not more publicity/transparency but
rather a mechanism through which the maximum price which can be paid for a
certain service is set in advance by the monitoring bodies/by law.(47)

With regard to projects financed through the EU Structural Funds, breach
of the transparency obligations/principles can bring financial corrections of
up to 100% of the value of the contract.(48) In a recent research it was esti-
mated that at the end of 2012 the value of financial corrections for projects
financed from 4 operational programs due to breach of transparency provi-
sions accounted for 3% of all corrections applied.(49)

4.2. Faking transparency through e-procurement
and internet publicity?

SEAP is without doubt one of the few successes of the Romanian govern-
ment in the area of developing an information-based society and enhancing
e-government in our country. Below is a short presentation of SEAP, based on
information provided by the company which developed this system.(50)

SEAP was launched in 2002 and it was considered a unique solution in this
part of the world for e-procurement; it was also among the first systems for
e-procurement worldwide. SEAP was launched as a pilot project under the
name of ‘e-market’. From 2002 to 2005 a total of 470,000 procurement proce-
dures had been carried out through this e-market. At the end of 2006 SEAP
(the extended version of e-market) was launched. Currently the system func-
tions under the form of a single web portal called e-licitatie.ro. Also starting in
2000, the legal framework supporting this system was created with the goal to
carry out all public procurement through e-licitatie.ro (online or offline).

According to the company which developed SEAP, the system has the
capacity to support thousands of users connected simultaneously, and access

(47) IPP, 2012, op. cit., 58; Expert Forum, op. cit.

(48) EGO no. 66/2011 regarding the prevention, identification and sanctioning of wrongdoings in
obtaining and using European funds and/or public national funds that are complementary to the Euro-
pean ones.

(49) IPP, Association of Municipalities from Romania, and Tuca, Zbarcea & the Associates, Notes
for Determination of Errors and for Establishing Financial Corrections in Projects Financed from EU
Structural Funds, available at http:|/www.ipp.ro/library|IPPconcluziicorectii.pdf, last accessed on
February 4, 2014.

(50) TotalSoft, SEAP, available at http:|/www.totalsoft.ro|dezvoltare_software_seap, last accessed on
January 14, 2014.
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to the system is based on digital certificates. It can be accessed by a variety
of users: contracting authorities, tenderers, ANRMAP, the public at large.
However, only the contracting authorities can initiate public procurement
procedures within the system.

The system allows contracting authorities, after the publication of partici-
pation notices, to choose the type of procedure they want to follow — classic or
electronic. SEAP allows for various types of public procurement procedures
to be carried out by contracting authorities: direct procurement (from online
catalogues), requests for quotation carried out on-line as well as off-line; open
procedures and e-auctions.

The role of the system is to manage all the notices involved in the public
procurement procedures, allowing for the publishing in the system of various
types of notices: intention notice, participation notice, award notice, contest
notice, result of the solution contest, concession of works or services, and erratum
type notice. Importantly, all types of notices are in the format designed by JOUE
and starting with January 1%, 2007, SEAP was recognized as OJ Sender — all
notices above the EU thresholds are automatically sent from SEAP to JOUE.

The system also includes a notification mechanism which allows the partici-
pating actors to the system to receive information daily or weekly based on
their certain pre-defined interest criteria. Economic operators for example
could be notified concerning the public procurement procedures during the
last 24 hours for certain products based on the CPV code.

Available data on the functioning of SEAP speak about the impact the
system has had since its launching in 2002. Thus, from 2002 to 2011, 1,681,917
public procurement procedures finalized with a winning tender were regis-
tered in the system. The total amount for these procedures is 7,388,432,851
Euros. There were a total of 306,388 catalogue products published in SEAP,
and the number of notices sent to JOUE is above 45,000.

However, the information presented above portrays just the bright side of
the story (which cannot be denied). Studies done by NGOs as well as numerous
blogs of practitioners, lawyers, and economic operators involved in public
procurement show the dark side of SEAP.

Despite the fact that EGO No. 34/2006 required the use of SEAP for
the publicity of all award procedures, as well as for carrying out a certain
percentage of public procurement procedures through electronic means (at
least 40% from the total value of finalized procurement contracts during one
year), SEAP is perceived more as a punishment than as a support tool by the
contracting authorities.(51) This is why despite the legal provisions in place,

(51) Vass Lawyers, SEAP can do better, February 2nd, 2011, available at http:|jwww.vasslawyers.
eu/[ro|articole-de-specialitate[seap-poate-si-mai-bine/, last accessed on February 4, 2014.
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there are public procurement contracts operated outside SEAP. A Romanian
research think thank estimates that the value of public procurement operated
outside SEAP accounts for 5 to 10 billion Euros. This is happening however
in a context in which the estimated value of public procurement carried out
through SEAP accounted for 15 billion Euros in 2012, an increase by 50%
compared to 2009 and 2010.(52) Sometimes numbers can be misleading
because in the last years the number of procedures carried out entirely online
has increased but the value of these contracts is low.

When referring to the challenges encountered while using SEAP we need
to make a distinction between those users which use SEAP in order to partici-
pate in public tenders (contracting authorities, economic operators, and the
monitoring bodies) and the public at large. The challenges leading to reduced
transparency in public procurement and the solutions are different for each
situation.

For users the barriers limiting access to SEAP include:(53) registration
to the system is cumbersome, for it cannot be done exclusively on-line, and
involves documents sent by mail to the operator of SEAP; the requirement to
use a digital signature (not all economic operators have it); a different electronic
format depending on the complexity of the procedure — small value contracts
should have fewer requirements; lack of clear procedures for situations when
the entire public procurement procedure is carried out online — the members
of the evaluation commission cannot separately fill out the evaluation report
and thus cannot have a dissenting opinion (very often the solution is to fill out
additional off line reports); unequal technical and human resources especially
at the level of small local authorities; fees associated with the use of the system,
ete. Policy solutions should target each of these barriers with an emphasis on
creating additional “rewards” for using SEAP, more training, no additional
costs (free digital signature, no fees for using the system) as well as solving
the technical problems of the system (frequent interruptions, help desk which
answers slowly/never answers, upload of certain documents too slow and time
consuming, etc.).

The public at large can be generally interested in various categories of informa-
tion that concern the public procurement process — both aggregated data about
public procurement in general as well as specific, individual public procurement
procedures. The absolute quantity of information comprised in SEAP is huge but
not conducive for research purposes. The system does not organize information in
such a way as to facilitate the access of an interested person to all the documents

(52) IPP (Institute for Public Policy), Sustainable Public Procurement in Romania: Executive
Summary, available at www.ipp.ro|protfiles.php?I Dfile=207, last accessed on February 4, 2014.
(53) Vass Lawyers, op. cit.
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concerning a certain public procurement procedure. Data regarding the initial
stages of the procedure — participation notice, award documentation, then the
award notice, and further on the contract signed by the contracting authority —
are not in one place. The system does not offer the possibility to perform queries
concerning the information stocked. One cannot perform for example a search
based on CPV codes and associated public procurement procedures. There is no
uniformity with regard to similar categories of information which are available
in SEAP, which can be misleading for less knowledgeable users. Finally, while
SEAP offers a variety of information on contracting authorities, it does not offer
similar data regarding the way in which certain economic operators execute
public procurement contracts. Some contracting authorities have argued that it
would be important if SEAP could offer information especially with regard to
poor performing economic operators.(54)

With regard to transparency, we also tried to look in our research to
whether contracting authorities act proactively in disseminating information
concerning their public procurement. For this we looked at the websites of all
ministries and to a sample of 150 municipalities at the national level. We tried
to identify if certain elements which can increase transparency are present.

* One element that should be present on the website is the annual plan for
public procurement. This s a strategic planning tool documenting the needs
of the contracting authority. In a previous study,(55) done on a sample
of central authorities, it was concluded that most of them did not publish
online the annual plan. At the time we conducted our research the situation
has somewhat changed, in the sense that almost all ministries have such
plans published online (in certain cases even the updates to the plan were
available). We need to make a distinction however between the initial plan
and the public procurement contracts that were actually concluded. Some-
times, in a misleading manner, we have on the web just the initial plan and
not the way in which the funds were actually spent. At the level of the local
contracting authorities the situation is different — only 20 municipalities in
the sample published their annual plans (for 2012 or 2013) online.

* Publication of participation notices, of award notices, etc. At the level
of the ministries, most of them publish both participation as well as
award notices. At the local level the situation is more diverse; we found
that contracting authorities use a variety of strategies to fake trans-
parent behavior: in several cases (see the city of Dej for example) on the
website there is a section dedicated to the publication of various notices
from the public procurement procedure, however instead of actual docu-

(54) IPP, 2012, op.cit., 42-43.
(55) Ibid., 44.
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ments there is a message stating that they are available in SEAP; other
authorities (city of Bistrita), mark a procedure as completed through the
award of the contract, but when trying to access the award notice one
gets instead only the participation notice; some authorities publish only
participation notices for certain types of procedures (city of Iasi only for
open outcry auctions for parking places which require the presence of
those interested at a certain date/hour). As a general observation we can
state that even in cases when publication of notices is done, the user has a
difficult time to navigate through the websites of the public authorities.
Some have separate sections dedicated to public procurement; others list
this information under transparency/public interest documents while
others place it under various headings (very often counterintuitive).

¢ Publication of the signed public procurement contracts. This is still the
exception rather than the rule. At the level of the local authorities from
the sample we found such contracts published only in one case — the city
of Cluj Napoca. Even in this case it is hard to estimate if the modifica-
tions to the initial contract (if any) are included in the published docu-
ment. Earlier studies found this to be also the case even when individuals
requested the contract under Law 544/2001 on access to public sector
information which states in art. 11 that the contracting authority should
provide the requester with the public procurement contracts.

Our empirical research, which goes along the lines of previous studies done
by NGOs/think thanks, has a two-fold conclusion. First, some progress has
been made since the previous studies were carried out. However, the progress
made mainly concerns data about the award procedure up to the conclusion
of the contract, data which are available as well in SEAP. Data regarding the
execution of the contract are missing and are not available in SEAP. This is
one area in which the contracting authorities could prove that they are trans-
parent by publishing on their own motion online the signed public procurement
contract, its annexes, additional acts, ete.

It has to be mentioned that these conclusions are very much in line with
previous studies done in Romania regarding access to information and trans-
parency.(56) While legal provisions are somewhat complied with, very little
is done with regard to a pro-active approach toward transparency. While we
acknowledge that certain goals can be accomplished by strengthening and
enhancing implementation of the transparency principle, in the realm of public
procurement other measures and mechanisms are needed.

(56) D. C. DrAGOS — B. NEAMTU — B. COBARZAN, Procedural Transparency in Rural Romania:
Linking Implementation with Administrative Capacity?, in International Review of Administrative
Sciences, 2012, 78(1), 134-1. 57.
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4.3. Recent developments: Transparency through open data

As described in the previous section, the main problem with SEAP vis-
a-vis transparency is that it does not provide to the general public/interested
researchers/NGOs the information on public procurement contracts in a user-
friendly manner. This section describes a recent strategy/tool proposed by the
government in order to improve this situation.

The Romanian Government, through the Government Program 2013-2016,
decided to establish under the direct coordination of the Prime Minister the
Department for Online Services and Design. Among other responsibilities,
the Department will manage various efforts and activities aimed at offering a
variety of open data about the activity of public institutions which are part of
the central public administration. Among the sets of data currently available,
are data on public procurement 2007-2013 generated from SEAP. The role of
the portal data.gov.ro is to empower citizens to identify, download and use sets
of public data generated or owned by public administrations. Developed on
the principles of transparency, participation, and collaboration, the portal was
modeled following similar models from the United States and the UK.(57)

It is important to note that if at the beginning of 2013 Romania ranked 45
in the Open Data Index (created by Open Knowledge Foundation for the OGP
Summit 2012), at the end of 2013 our country ranked 15 — the improvement in
the ranking was mostly due to the Open Data portal and its integration into
the European Open Data portal.(58)

5. Instead of conclusions: What strategies should the
Romanian government promote in order to fight more
effectively against corruption in public procurement?

As documented by the EU CVM reports from the last years as well as by
NGOs and think tanks, corruption in public procurement in Romania continues
to be a major problem, despite otherwise significant progress made in the fight
against corruption. Policy makers and legislators are faced in this context with
a difficult task: to identify the best strategies for curbing corruption in this
area. Until now, one could divide the strategies used by the Romanian govern-
ment into two main categories: legal and institutional provisions that target
directly various forms of corruption (for example conflicts of interest); and the
use of a precautionary approach in the field of public procurement, meant to

(57) Available at http:||data.gov.ro/about, last accessed on February 4, 2014.
(58) Romanian Government, Open Government Partnership (OGP) available at http://ogp.gov.ro/
noutati[romania-in-primele-15-tari-din-lume-in-open-data-index/, last accessed on February 4, 2014.
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limit possible corrupt strategies of contracting authorities and economic oper-
ators alike (for example a very low threshold for direct procurement, which was
increased to 30,000 Euros only recently; overregulation/gold-plating in the
case of below the EU thresholds contracts, etc.). This chapter focused on strat-
egies pertaining to the first category and the main findings seem to suggest
that:

¢ Legislation cannot be further improved — most of the gaps with the
existing provisions at EU level/other advanced democracies have been
closed. Of course, fine tuning in certain areas is still possible, but legisla-
tion has pretty much exhausted its potential to be a trigger in the anti-
corruption fight in public procurement.

* Strategies at this point should target legislative implementation and
simplification, as well as integrated institutional frameworks. These are
needed because a fragmented legal and institutional framework creates
implementation loopholes that are exploited by the corrupt actors partic-
ipating in public procurement.

* Where anti-corruption strategies based on transparency fail, other
mechanisms meant to limit behind the curtain agreements between
contracting authorities and economic operators should be established.

+ It appears that stronger sanctioning mechanism provide an incentive for
all actors to behave in a legal way. This is documented by recent develop-
ments with regard to projects financed from the EU Structural Funds.
An extension of such provisions to all public procurement contracts
might prove beneficial.
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CHAPTER 6
The criminal repression of corruption
in public procurement of Tunisia
BY
Ridha JENAYAH

Professeur, Faculté de droit de Sousse (Tunisie)

1. Introduction

Public procurement(1) is, without any doubt, one of the sectors most vulner-
able to corruption. Risks of collusion arising between public and private inter-
ests in the system of public procurement, as well as the considerable weight of
public procurement operations in the economic life,(2) explain the persistence
of corruption practices in this field. The prejudice possibly resulting for the
community broadly justify the reinforcement of the criminal repression arsenal.

This concern was already perceptible in the Ancien Régime. The preamble
of the law of May 23th 1998 containing modifications to the Penal Code (PC)
highlighted that “le projet de loi vise & incriminer les comportements frauduleunx
violant les principes de U'achat public”.(3) The 2008 ratification by Tunisia of
the United Nations Convention against Corruption (UNCAC) reinforced the
formal adhesion of former managers to this fight.(4)

After the Revolution of January 14th 2011, the imperative of public admin-
istration integrity became a key issue in the public debate.(5) The downfall of
the authoritarian and corrupted regime of Ben Ali disclosed the extent of fraud
in public procurement that the Rapport public de la Commission nationale
d’investigation sur les pratiques de corruption et de malversation (CNIPCM) in
the Ancien Régime only confirmed.(6)

(1) Decree No. 2014-1039, March 13, 2014, on the regulation of Public Procurement (JORT
No. 22-2014, 68).

(2) Public Procurement represents approximately 18% of Tunisia’'s GDP. V. OCDE (2013),
Examen de I'OCDE du cadre d’intégrité dans le secteur public en Tunisie, 69.

(3) Law 23 May 1998, No. 33. See R. KHEMAKHEM, Les crimes de corruption dans la loi du 23 mai
1998,in RJL, No. 6, June 1998, 11-84.

(4) Merida Convention, 31 October 2003 as ratified by the law No. 2008-16, 25 February 2008.

(5) See A. JENAYAH, Intégrité et lutte contre la corruption dans les marchés publics en droit frangais et
tunisien, dissertation for “Master 2 recherche en droit public des affaires”, Université Parisl, Panthéon-
Sorbonne, Paris, 2013.

(6) The national Investigative Commission on corruption and embezzlement (Commission nationale
d’investigation sur les pratiques de corruption et de malversation, CNICM) has been settled by the law-
decree No. 2011-7, 18 November 2011 to investigate on corruption practiced in the Ancien Régime.
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During the period following the Revolution,(7) new institutions fighting
against corruption appeared.

However, social relationships, stakeholders’ behaviours and political culture
are not without consequences on penal weapons. At this level, we should admit
that the new managers remain reluctant to promote a coherent penal system
allowed to efficiently repress frauds in public procurement. The will to keep
dominance on the beginning of prosecutions and the persistent weaknesses of
the incrimination system explain the disappointing results in the fight against
corruption in public procurement.(8)

2. Specificities of criminal law for procurement contracts

In a rule-of-law State, the existence of an open and adequate system of
recourse before an independent and impartial judge is essential to ensure
compliance with the rules on public procurement. These rules aim at preserving
public procurement integrity. Repression of their violation should maintain
the balance between public and private interests at stake.

2.1. Administrative and criminal liability in the field

of government procurement

In administrative law, the concepts of Administrative fault “faute de service”
and duty of obedience “devoir d obéissance” are essential to determine the basis
and limits of administrative liability of public officials. However, these norms
have not any effect on public procurement criminal law, as “fautes de service”
may well be considered as offenses under criminal law.(9)

Administrative fault and criminal offence in public procurement: Public
procurement is subject to a set of rules with different origins and finalities.
Some of them, of administrative nature, have the objective of sanctioning viola-
tions of the integrity obligation that burdens on public officials. Some others,
of penal nature, aim at sanctioning fraudulent practices that may cause preju-
dice to the public interest. Complexity of the repression process, which is made
ineluctable by the coexistence of various irregularities, makes improvement of
the criminal repression system essential to the fight against corruption.

Under criminal law, the dominant principle is legality of crimes and penalties:
crimes have to be strictly defined by law and no one can be indicted for an action

(7) M. R. JENAYAH, Constitution et Révolution, Inaugural lecture at the 18" session of the Interna-
tional Academy of Constitutional Law (Académie Internationale de Doit Constitutionnel, AIDC) Le droit
constitutionnel d exception, Tunis, July 2012.

(8) Transparency International, Corruption Perceptions Index, 2012.

(9) Cf. R. CHAPUS, Droit administratif général, Tome -1, 15 éd., Montchrestien, 2001, 1529.

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 102 29/08/2014  17:05:30



THE CRIMINAL REPRESSION OF CORRUPTION 103

that is not considered as an offense in a law text. This characteristic premiére
explains why the criterion of imputation of the fault to the service, which in
administrative law is essential to exempt the public official from any liability,(10)
does not operate under criminal law. The consequence is that, contrary to general
principles of administrative liability, the existence of a connection between the
official’s action and the service is not very important. Criminal liability of public
officials can be involved even if the condemned action is an administrative fault.

However, public procurement law is in antinomy with the supply strategy
admitted under private law. Contrary to customs occurring in commercial
relationships between private persons, public officials are not free to discuss
tenders with a determined supplier, as they are subject to a set of rules aimed
at preserving the integrity of public procurement: freedom of access to public
procurement, equality of treatment among candidates, transparency of proce-
dures and good management of public funds.(11) As a result, criminal liability of
a public official can arise for the mere violation of rules governing the signing or
execution of a public procurement contract. The incrimination following viola-
tion of these rules is the main characteristic of public procurement criminal law.

Duty of obedience and public procurement frauds: a public procurement
contract is a complex administrative operation implying collaboration of many
people called to intervene in every stage of the contracting cycle. So that these
individuals are capable of being pursued under criminal law, it should be shown
that the reproached action had a decisive influence in the decision making process.
Thus, individuals competent of concluding or approving the conclusion of a public
procurement contract on behalf of the Government, a territorial community or a
public company are firstly concerned. Officials acting under their authority and
intervening decisively in public procurement are also concerned. Nonetheless,
article 42 of the PC provides that the individual who acted by virtue of an order
of competent authority is not liable under criminal law.

The duty of obedience imposed by article 6 of the general statute of public
service(12) justifies without any doubt this solution. However, the ques-
tion of criminal liability arises every time that the public official carries out
an evidently illegal order capable of seriously damaging a public interest. In
administrative law, jurisprudence assumes that in this case the subordinate
must refuse to perform the instructions of his superior in rank with the risk

(10) About the issue of Administrative fault, see M. R. JENAYAH, Droit administratif, 2°™ éd., CPU,
Tunis, 653-655.

(11) The fundamental principles regarding the execution of public procurements were taken by
Article 6, decree No. 2014-1039, March 13, 2014, on the regulation of public procurements. These prin-
ciples have acquired a constitutional rank in virtue of the Conseil constitutionnel statement No. 59-2006
(JORT No. 16 of 23 February 2007, 565).

(12) Law No. 1983-112, 12 December 1983, regarding the main principles governing the public func-
tion (JORT No. 82, 13,16 December 1983, 3214).
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of involving his own personal liability.(13) Yet, the extent of this rule remains
uncertain, due to the absence of clear rules in the PC.

3. Weaknesses of the system of proceedings

Complexity of the corruption system in the field of public procurement imposes
the improvement of a deterrent effect and the extension of investigation powers.

3.1. The need to improve the means of detection of corruption

The main obstacle to the fight against fraudulent practices in public procure-
ment is to gather the information that fraud authors try to hide from justice’s eye.

Information by Institutional Interlocutors: at first there are several institu-
tional interlocutors that may represent more or less reliable sources of informa-
tion and thus contribute to the denunciation. Complying with article 29 of the
Code of Criminal Procedure (CCP), all the corporate authorities and the public
officials that may be acquainted with a crime or an offense have to inform the
Public Prosecutor (Procureur de la République).(14) Under this perspective, the
judiciary police seems to be the most precious assistant for the public prosecutor.

As far as they are concerned, the bodies exerting internal administrative
control(15) (Controle général des dépenses publiques, Inspection générale des
services publics, Inspection générale des finances, commissions des marchés) and
control functions(16) and some kind of external audit (Conseil national de la
commande publique, Haute instance de la commande publique, Comité du swivi
et d’enquéte des marchés publics) in the field of public procurement, may play an
essential role in the detection of public procurement frauds. On the other hand,
financial jurisdictions(17) (Cour des comptes, Chambres régionales des comptes
and Cour de discipline financiére), as well as the Conseil de la concurrence, (18)
have the faculty to inform the public prosecutor’s representatives (représen-
tants du parquet) by criminal jurisdictions on all the breaches that they
may have known during their inspection. However, transmissions remain

(13) TA, 3" February 1993, Neski, Rec., 465.

(14) In the OACA case (Office de l'aviation civile et des aéroports, OACA) as a result of an investi-
gative report realized by the General Inspectorate for Public Services (Inspection générale des services
publics, IGSP) the former CEO of OACA was sentenced to nine years of imprisonment for the offences of
fraud and forgery in public procurement, cfr. C. appel de Tunis, Crim., 9 June 2004, n°5193, CCE au nom
de I’Etat et de I'Office de 'aviation civile et des aéroports (OACA) c. A. Tlili, unpublished.

(15) On this type of control: OECD, Integrity Review of Tunisia, The Public Sector Framework, 2013, 42.

(16) These Commissions’ organization, powers and functioning derive from Title V of the CMP
entitled “Controle préalable des marches” as amended by Decree No 2012-515, 2 June 2012.

(17) On the monitoring of this body on public spending: OECD, Integrity Review of Tunisia, The
Public Sector Framework, cit., 43 - 44.

(18) Law No. 1991-64, 29 July 1991, Art. 20, on competition and prices as amended by subsequent
legislation.
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exceptional and, strangely, reports on the control of political parties financing
are merely “subject to a confidential report adressed by the Court of Auditors to
the President of the Republic and the first responsible of the concerned party”.(19)

On the other hand, the imbrication between corruption and money laun-
dering obliges financial institutions “to verify the identity of customers, to take
rasonable steps to determine the identity of beneficial of owners of funds deposited
into high-value accounts and to conduct enhanced scrutiong of accounts sought or
mainteined by or on behalf of individuals who are, or have been, entrusted with
prominent public functions and their family members and close associates”.(20)
This device in Tunisia is steered by the Commission Tunisienne des Analyses
financiéres (CTAF) having its seat nearby the Central Bank.(21) It allows
reporting to judicial authorities the suspect cases of fund flows with a view to
freezing and seizing goods coming from laundering operations.(22)

More generally, after the Revolution public authorities chose to create inde-
pendent agencies against corruption, following the Anglo-Saxon model. Thus,
the CNICM(23) has been provided with prerogatives aimed at allowing it to
gather the necessary information on corruption facts before they are trans-
mitted to justice (Art. 3). The public report that was written by the Commission
in order to comply with its mission allowed revealing the breadth of corruption
in public procurement during the former regime.(24) The INLC, which followed
to the CNICM, has been established by article 12 of decree-law of November 14th
2011.(25) It was given the mission to detect the scenes of corruption in public
and private sectors, as well as to receive requests and information on corruption
practices (Art. 13). However, due to political reasons, its execution has been late,
and it does not seem to have the necessary means to carry out its missions.

Participation of civil society: Associations — especially those ones in the fore-
front of the fight against corruption — media and individuals also have a role
to play in denouncing frauds in public procurement. The effectiveness of their

(19) Law No. 1968-8, 8 March 1968, Art. 65, particularly amended by the Organic Law No. 2008 - 29
January 2008 on the Cour des Comptes.

(20) United Nations Convention against Corruption (UNCAC), New York, 2004, Art. 52 (1).

(21) Established by Law No. 2003-75, 10 December 2003, Art. 78, concerning the support to the
international efforts in the fight against terrorism and money laundering.

(22) See on this issue: Rapport d’Evaluation Mutuelle de la République tunisienne de la lutte anti-
blanchiment de capitaux, Groupe d’action financiére pour le Moyen et I’ Afrique du nord (GAFIMOAN),
avril 2007.

(23) V.supra, 1.

(24) The national Investigative Commission on corruption and embezzlement during the ancient
régime (CNICM) has been established by the law-decree No. 7-2001, 18 February 2011. Since its estab-
lishment till 27 October 2011, the date on its mission has expired, the Commission has received 10062
queries. It has carried a preliminary activity in 5206 cases deciding to send more than 300 to courts.
Chapter 3 of its reports concerns 14 cases of corruption in public procurement, see Report of the CNICM
Tunis, November 2011, 51-84 and statistical annexes.

(25) Law-decree No. 2011-120, 14 November 2011 concerning the fight against corruption, in JORT,
No. 88-2011, 2746.
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action is subordinate to the consecration of an effective right of access to infor-
mation.(26) Besides, early-warning mechanisms and a regime of immunity for
the alerting subject “whistleblowing” may usefully contribute to corruption
prevention. We have been able to measure the scope of these instruments during
the period before the Revolution, as a result of disclosure by Wikileaks of confi-
dential reports of the U.S. embassy in Tunis on corruption practices under the
former regime. Yet, legislation allowing protecting public officials who would be
tempted to report corruption cases in public procurement. However, experience
shows that “one of the main difficulties in this area is to ensure the protection of the
officials who report wrongdoing from reprisals”.(27)

3.2. The need to extend the investigative powers
of the investigating authorities

Information, even though essential, cannot be sufficient to sanction individuals
suspected of corruption. Still it is necessary to gather evidence likely to convince
the criminal courts to impose sentences. For this reason, the investigating
authorities should have extensive investigative powers. Due to the complexity of
corruption, it is necessary to give those authorities broad powers of investigation.

Investigative powers of investigation authorities and respect for freedoms:
Powers of domiciliary visit, search and seizure, as well as rights of communica-
tion and hearing are often decisive when it comes to gather the evidence needed
to incriminate. Organized by the Code of Criminal Procedure, they must be
strictly defined because of their effects on freedoms.

In principle, only the investigating judge can exercise these powers, except
in cases of flagrante delicto justifying the intervention of judicial police officers
under the control of the competent judicial authority.

Exceptionally, some public officials duly authorized by special legislation
may be authorized to use such powers but then under the control of the judi-
ciary authority and respecting the rights of the defence. The extension of these
powers to the anticorruption agencies that can be observed today therefore
poses serious problems in terms of respect for freedoms.

The problem here is that these authorities have been vested with such
powers by legislative texts whose constitutionality is questionable. Neither
Article 3 of Decree-Law No. 2011-7 on the CNICM nor Article 31 of Decree-Law
No. 2011-120 on the ILNC provide the necessary protection against abusive
investigations.

(26) Law-decree No. 2011-41, 26 May 2011, as amended by the law-decree No. 2011-54, 11 June
2011, has settled the right to access to administrative documents. Nonetheless, the scope of application
of this provision is very narrow and its implementation has never been effective.

(27) OECD, Integrity Review of Tunisia, The Public Sector Framework, cit., 60.
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In ordinary times, the Tunisian Constitutional Council had the opportunity to
rule on the constitutionality of such/similar provisions. He then held that Article
65 para. 1 of the draft law enacting the Customs Code, enabling the administration
officials to make searches even in private places without specifying the nature and
extent of the supervision of a judge on these operations, is contrary to Articles 5
and 12 of the Constitution guaranteeing the inviolability of the home and the rights
of the defence.(28) Today, after promulgation of the Constitution of the Second
Republic on January 27, 2014, Article 24 is more explicit to protect “private life,
private home, and confidentiality of correspondence’s and communications”. (29)

The new laws legalizing these powers have been adopted under the State of
Emergency on the basis of the first Provisional Organization of Public Author-
ities under the little constitution, i.e., Legislative Decree of March 23th 2011,
following the suspension of the constitution of 1959. Even if they do not have
all the guarantees provided, the assessment of their constitutionality can only
be done by reference to the Constitutional Emergency Law.(30)

The independence of the public prosecutor at issue: the logic of inquisitorial
criminal procedure(31) provides that the public action, aimed at eliminating
the social disorder resulting from the recognition of corruption cases in public
procurement, is the responsibility of the public prosecutor. The outcome of the
proceedings often depends on the independence of the prosecutor magistrate,
who has enormous powers.

The constitutional status of the latter raises the question of his independ-
ence. Article 11 of UNCAC addresses this issue, highlighting the crucial role of
prosecutors in the fight against corruption.

The new constitution, adopted on January 27, 2014, includes significant
advances in this direction. In this regard, Articles 106 and 107, providing for
the extension of fundamental guarantees of independence to those prosecu-
tors, is an important step in this regard. Then, the question of the constitu-
tionality of the provisions contained in Articles 21, 22, 23 and 30 of the CCP
arises. On the other hand, the creation of a Constitutional Court pursuant to
Article 120 charged in the future to control, a priori, but also a posteriori, the
constitutionality of laws will inevitably raise the question of the compliance of
these provisions to the New Constitution.

(28) Cons. Const. Tunisien, statement No. 02-2007, 24 January 2007, in JORT, No. 47-2008, 2153.

(29) The New Constitution was approved late on Sunday night, January 26, 2014, after two years
of acrimonious debate, in one of the most difficult steps of the democratic transition. It came into force
on January 27, 2014, after signing by the President of Republic, the outgoing Prime Minister and the
Speaker. It began coming into effect on February 11, 2014, when it was published in the official journal
(OGRT, special number, 2014).

(30) See on thisissue R. JENAYAH, Droit constitutionnel d exception, Cours général, AIDC, XVIIIéme
Session, Tunis, juillet 2012.

(31) See on this issue, J.-C. SOYER, Droit pénal et procédure pénale, 21°™ éd., LGDJ, 2012, 640.
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Council of Magistracy (Instance Provisoire de la Magistrature), intended to
replace the dissolved Supreme Council of Magistracy, was established by the
Organic Law of May 2nd 2013.(32) Article 12 of this Law contains an explicit
reference to the guarantees of independence that have to be recognized by judges.

At present, the main obstacle to putting in motion public action is the fact that
the perpetrators of these crimes can be prosecuted only after a complaint to the
public prosecutor’s department, which assesses the appropriateness of prosecution
(Art. 30 CCP). Now, the judges who compose it remain under the direct authority of
the Minister of Justice (Art. 22 CCP), therefore undergoing direct pressure. In the
new context, a significant increase was certainly seen in the number of investigative
procedures started by the prosecutors. Yet, as the same causes of interference by
the executive and of courts’ lack of means produce the same effects, the treatment
of these cases remained well below expectations and were often subject to politics.

The role of victims in the launch of proceedings: the UNCAC requires States
parties to take the necessary measures to give the right to initiate legal action to
obtain compensation to those who have suffered damage. Civil action in the field of
infringements of public procurement rules can be brought first, as the victim can
override the inertia of the prosecution and trigger itself the public action. However,
the victim may also act accessorily, in parallel to the prosecution’s public action.

Dealing with frauds in public procurement, the victims may be either economic
operators or public purchasers. Thus, the unsuccessful candidates in an award
procedure can ideally enforce their right to compensation for the damage suffered.
On the other hand, people who were forced into paying undue payments to public
officials may assert a direct harm justifying their standing as a civil party.

The contracting public authorities’ civil action may seem more problematic
because such action is reserved for those who have personally suffered damage
caused by the offense (Article 7 of the CCP). This condition seems to be more
difficult to establish when dealing with a legal person. There is no doubt,
however, it must be regarded as fulfilled when it comes to fraud in public
procurement causing some damage to a public community. For this reason, it
was finally accepted by the jurisprudence.(33)

4. The adaptation of the criminal repression
of fraud to public procurement
Awareness of the limits of conventional means of repression of corrupt prac-

tices in public procurement has led the government to introduce a new type of
crime, more suited to this type of misconduct.

(32) Organic Law No. 2013-13, 2 May 2013 establishing the Instance Provisoire de la Magistrature,
in JORT, No. 37, 1643.
(33) C. appel de Tunis, Crim., 9 July 2004, No. 5193 before mentioned.
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4.1. A new type of infraction in criminal law of public procurement

In order to strengthen the fight against corruption, the legislature finally
decided to criminalize violations of the rules for the award and execution of
public contracts by creating two distinct types of offense: the first, under
Article 96 of the Penal Code (PC), is not limited to public procurement. It
covers all illegal behaviours that may have caused harm to the administration.
The second, under Article 87bis of the Code, is specific to public procurement.
It tends to punish breaches of rules for the awarding of such contracts.

A catch-all offence: the award of undue advantage which caused harm to
the administration: this infraction, provided by article 96 of PC, was ranked
in the category of extortion although its scope is wider. It was set up as a crime
punished by ten years’ imprisonment and a fine equal to the amount of the
benefit received or injury suffered by the administration, as well as additional
penalties under Article 5 of the Penal Code, of which the most dishonourable is
deprivation of civic rights. It is applicable to:

“tout fonctionnaire public ou assimilé, tout directeur, membre ow employé d’umne
collectivité publique locale, d’une association d’intérét national, dun établisse-
ment public i caractére industriel et commercial, d’une société dans laquelle UEtat
détient directement ou indirectement une part quelconque du capital, ou d’une société
appartenant a une collectivité publique locale, chargé de par sa fonction de la vente,
Vachat, la fabrication, ladministration ou la garde de biens quelconques, qui use de
sa qualité et de ce fait se procure d lui-méme ou procure & un tiers un avantage injus-
tifié, cause un préjudice a l'administration ou contrevient aux réglements régissant
ces opérations en vue de la réalisation de lavantage ou du préjudice subi.”

Applying to public procurement, infringement under Article 96 punishes a
recognised conflict of interest. What is punished is the blurring of genres, i.e., the
risk that the public official receives or accepts for others an unfair advantage to
the detriment of a public community during the purchase, management or control
of goods for which he was responsible. The offense is characterized by the fact that
the author has done the incriminating act violating the rules of public procure-
ment. This formal design of the offense can collide with the general principles of
criminal law according to which there can be no infringement without intent to
commit it. Yet, its major interest is precisely to allow characterizing the offense
without the need to prove the existence of personal enrichment of the accused.

The Supreme Court had to clarify the element of the damage suffered by the
administration and characterizing the offence, considering that:

“la chambre d’accusation a fait une mauvaise application de la loi en considérant
que les accusés ont occasionné un préjudice certain et grave a l'administration sans
préciser la nature et la consistance de ce préjudice.” (34)

(34) C. Cass, Crim., 8 February 2012, No. 88620, 88623, 88631, 88633, 88639, 88721, 88726, 88764,
88810, unpublished.
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On the other hand, violations committed during the various stages of award
and execution of a public contract certainly fall within the scope of this offense.
For example, in a judgment delivered by the Court of Appeal of Tunis in 2004,
the saucissonnage technique involving the splitting of the amount of a public
purchase of works has been found to violate the laws and regulations governing
public procurement.(35) Similarly, the Supreme Court held that:

“la chambre criminelle n'a pas violé la lot en montrant le réle de l'ancien ministre
du tourisme dans Uattribution d un marché de promotion de l'image de la Tunisie
en violation délibérée des lois et de 'ensemble des régles et des procédures applica-
bles aux marchés publics, alors surtout qu’il apparait a travers les piéces du dossier
que le bénéficiaire de lavantage regu s’était entendu avec le prévenu d tous les
stades de la procédure pour que ce dernier affecte une part du budget du ministére
a Uaugmentation du budget de promotion afin de financer le marché litigieux.” (36)

The sentences are often imposed on the basis of concurrent offences (forgery,
misappropriation of public funds, accepting bribes, concealment of stolen goods).
The courts in charge are particularly severe and suppress both the principal
offender and the accomplices under Article 32-4 of the PC, which provides that:

“est considéré comme complice et puni comme tel (...) celui qui a prété, sciemment,
som concours aux malfaiteurs pour assurer, par recel ou par tous autres moyens, le
profit de Uinfraction ow I'impunité a ses auteurs.” (37)

The offense is prescribed starting from the last act of the public official.

The specific offence of favoritism or granting undue advantage in public
procurement: It is article 87 bis of the Penal Code which established for the first
time the principle of the criminalization of violations of freedom of access and
equality of candidates in public procurement. This offense is punishable by
imprisonment of up to five years as well as the additional penalties provided
for in Article 5. It is applicable to:

“tout fonctionnaire public ou assimilé qui aura agréé, sans droit, soit pour lui-
méme, soit pour autrui, directement ou indirectement des dons ou promesses de
dons, présents ou avantages de quelque nature que ce soit en vue d octroyer a autrui
un avantage imjustifié par un acte contraire aux dispositions législatives ou régle-
mentaires ayant pour objet de garantir la liberté de participation et I'égalité des
chances dans les marchés passés par les établissements publics, les entreprises
publiques, les offices, les collectivités locales et les sociétés dans lesquelles I'Etat
ou les collectivités locales participent directement ou indirectement & son capital.”

However, the ratione personae scope of application of this offence, commonly
called the offense of favouritism or granting undue advantage, is narrower
than that of Article 96. It is even narrower than under the UNCAC. Ideally,

(35) C. Cass. Crim., 9 July 2004, No. 5193, unpublished.

(36) C. Cass, Crim., 27 February 2012, No. 88611, unpublished.

(37) Indeed, in the previously mentioned OACA case, the Court of Appeal of Tunis did not hesitate
ndemn the former CEO to nine years’ imprisonment on the basis of Articles 96 and 199 of the CP.
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it should apply to all persons who have powers to influence the procurement.
From this point of view, the notion of “fonctionnaire public et assimilé” appears
unreasonably restrictive. It does not apply to persons who hold “un mandat
législatif ou exécutif”, whatever their status. Moreover, the issue of collegiality
of the incriminated act, in case of a secret ballot, is problematic with regard to
the principle of the personal nature of criminal liability.

The ratione materiae scope of the crime is very broad. It covers all contracts
subject to the Code of Public Procurement, including those of public enter-
prises(38) (Article 3 of the CPP). Although some of these companies, namely
those operating in a competitive environment, are subject to specific provisions
of Chapter 4 of Title VIII of the CPP, they are not exempted from respecting
the fundamental principles of public procurement.

The notion of unfair advantage, which is one of the material elements of
the offence, must be interpreted in relation to the principles that are intended
to ensure freedom of participation and equality of opportunities in public
procurement. In its annual reports, published and posted after the Revolution,
the Court of Auditors provides many examples: artificial splitting of contracts
aimed at circumventing the rules of competition at the stage of manifesta-
tion of needs, non-compliance with disclosure deadlines, granting privileged
information or writing specifications oriented to promote a specific candidate,
direct negotiations with a candidate without competition, abusive statement
of unsuccessful “infructuosité” and, more generally, any benefit granted to a
candidate by an act contrary to the principles of public procurement.(39)

Condemnations remain exceptional. The reasons must first be sought in the
regime of prescription provided for in Article 5 of the CCP. When dealing with
crime, in fact, the prescription period corresponds to three years starting from
the date on which the offense was committed. It is suspended by any mate-
rial impediment to the exercise of public action as well as any act of investiga-
tion or prosecution not followed by judgment. Therefore, it is common for this
offense to be prescribed as it has been found.

However, beyond the legal and political obstacles, it seems that the existence of
the more inclusive infringement of Article 96 is to cause disaffection for this offense.

4.2. The consolidation of the traditional penal system

This system is based mainly on the criminalization of active and passive
corruption as well as influence peddling. It is accompanied by related offences.

(38) The notion of public enterprise derives from Article 8, Law No. 1989-9, 1** February 1989. On
this issue, A. AoULJ — M'RAD, Le droit des entreprises publiques, Tunis, 2009, 29-36.

(39) A. TOUNAKTI, Le contréle de la cour des comptes sur les marchés publics, in Contrats publics et
Globalisation juridique, CPU, Tunis, 2010, 171-187.
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At the outset it should be noted that the offense of illicit enrichment, defined
by Article 20 of the UNCAC as “a significant increase in the assets of a public
official that he or she cannot reasonably explain in relation to his or her lawful
income”, is not taken into account under Tunisian law.

On the other hand, the criminal liability of legal persons, which is essential
to ensure the effectiveness of the fight against corruption, although recently
enshrined in Article 32 of the Act of November 14th 2011 on fight against
corruption,(40) remains dependent on a reform of the Penal Code specifying
the cases and conditions in which these persons could be implicated.

The criminalization of passive corruption and influence peddling: the Penal
Codeis particularly severe regarding passive corruption. Article 83 considers that
there is passive corruption when a public official or similar will accept without
a right to do it, either for himself or for others, “des dons, présents ou avantages
de quelque nature que ce soit pour qu’il accomplisse ou s'abstienne d accomplir un
acte li¢ a ses fonctions”. This offense is criminalized and punished by ten years’
imprisonment and a fine equal to “double de la valeur des présents regus ou des
promesses agréées, sans quelle puisse étre inférieure a dix mille dinars”. It must be
distinguished from active corruption under Article 91 of the Penal Code aimed at
suppressing any attempt to bribe a public official or similar “en vue d accomplir
un acte lié a sa fonction, méme juste, mais non sujet a contrepartie, ou de faciliter
laccomplissement d’un acte lié a sa fonction, ou de sabstenir d’accomplir un acte
qu’il est dans son devoir de faire”. This type of crime is rarely applied.

In the field of public procurement, the offence of passive corruption is
recognized when it is established that a public official proposed or agreed to
perform an act in exchange for an unfair advantage. Two elements must there-
fore be proved: the commitment by the corrupt official to do something and
the benefit he received. The incriminated act must fall within the office of the
public official. It must be an act of his function, mission or mandate, or facili-
tated by his function, mission or mandate. The penalty shall be doubled if it
appears that the corrupt official worked diligently with the briber requesting
the undue benefit in exchange for the incriminated act (Article 84).

Article 85 of the Code provides for a less severe penalty of five years’ impris-
onment and a fine of 5000 Dinars “si le fonctionnaire ou assimilé a accepté des
dons, promesses, présents ou avantages de quelque nature que ce soit en récom-
pense d'actes qu’il a accomplis et qui sont liés a sa fonction, mais non sujet a
contrepartie, ou d’un acte qu’il sest abstenu de faire alors qu’il est tenu de ne
pas faire”. The difference with Art. 83 is that the public servant or equivalent
was not aware, at the time of the exercise of his duties, that he would receive

(40) Article 12 of this Law provides that "les personnes morales peuvent étre poursuivies si la preuve
de lewr responsabilité est établie dans la commission d’infractions de corruption”".
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an advantage. He exercised his activities in a neutral manner but eventually
accepted the undue advantage after the completion of the incriminated act.

Pagsive corruption is similar to the influence peddling crime under Article 87.

The expected profit for the corrupt is the same in the two offences. It corre-
sponds to “offres, des promesses, des dons, des présents, ou des avantages quel-
conques...”. However, the two offenses differ in their goals, as passive corrup-
tion is to do or abstain from doing an act within the jurisdiction of the public
official, while influence peddling aim, at “abuser de son influence réelle ou
supposée en vue de faire obtenir d’une autorité ou d’une administration publique
des distinctions, des emplois, des marchés ou toute autre décision favorable”.

Related offences: Regarding the so-called related offenses (bribery, misappro-
priation of public goods and funds, revolving door offence “pantouflage”, partici-
pation in a cartel, forgery and use of forgery, misuse of corporate assets, fraud,
concealment and laundering), just to name those that may be related to procure-
ment, the Penal Code contains definitions quite similar to those commonly
accepted in other countries, even if the regime of sanctions is more or less severe.
Bribery and embezzlement of public funds are especially provided for in Arti-
cles 95 and 99 of the Code as well as in the Code of public accounting. Sanctions
are particularly severe: fifteen years’ imprisonment for bribery, twenty years
for embezzlement of public funds, in addition to a fine equal to the refunds of
diverted funds or of the value of the interests or gain obtained (Art. 98).

Other texts provide for the breaches of the duty of public office. Article 106
defines the offense as “le fait, pour tout fonctionnaire public ou assimilé, de se
faire délivrer gratuitement, a loccasion d’une mission, transport sur les lieux, ou
tournée, des vivres, des denrées, ou des moyens de transport”. Punished with a
light penalty of three months in prison, this type of breach is a way to punish
the approach of gifts that private companies have become accustomed to
concede to officials of public procurement in exchange for their “services”.

5. Conclusion

The study of the system of repression of fraud in public procurement has
helped frame the debate around the central question that today agitates the
political class, i.e., the moralization of public life.

Beyond the change of regime, we find the same culture of impunity, the same
reluctance of policymakers to obey the rules of integrity that should govern
the system of public procurement. In these conditions, only profound changes
introducing more transparency, participation and independence of authorities
in charge of repression of corruption can help ensure the integrity of public
procurement.
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CHAPTER 1
Integrity challenges in the EU
and U.S. procurement systems

BY
Daniel I. GORDON"
Associate Dean for Government Procurement Law,
George Washington University
Gabriella M. Racca

Professor of Administrative Law, University of Turin

1. The different scope of public procurement rules
in the EU and the U.S. and the relevance of integrity

It seems of interest to clarify the different perspectives concerning public
procurement in the US and the EU in order to highlight the different scopes
and effects of their regulations.

The EU Directives define procurement rules that apply to 28 different
countries, with different legal systems and diverse cultural and social tradi-
tions. This is a horizontal challenge that the United States hasn’t had to deal
with, since its procurement system applies only to one country, the U.S.(1)
Secondly, the EU is dealing with a vertical challenge that the US avoids
for constitutional reasons. From a US perspective, it looks impressive that
EU procurement directives cover all levels of government, from national
procurements to local procurements, including small municipalities. In the
US there is a more-or-less uniform federal system, but it does not apply to
the States; their procurement systems are legally and factually separate from

*  Mr. Gordon was the Administrator for Federal Procurement Policy in the Obama Administration.

(1) The U.S. acquisition system has a long history and is based on a detailed statutory and regulatory
scheme. The roots of the federal procurement system can be traced back to the 19" century (and arguably
back to the War of Independence in the 18" century). Today, the bedrock of the federal procurement
laws is the Competition in Contracting Act of 1984, modified by reform legislation from the 1990s, and
implemented through the very detailed Federal Acquisition Regulation (the FAR). CICA, as the 1984
statute is often called, was codified in several different parts of the United States Code: in section 2301
and the following sections of Title 10 for defence agencies; in section 251 and the following sections of
Title 41 for civilian agencies; and in section 3551 and the following sections of Title 31 for the bid protest
provisions). The definitive history of the U.S. federal procurement system is James F. Nagle’s, History of
Government Contracting, (2" ed. 1999).
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118 CORRUPTION IN THE AWARD PHASE

the federal system. In the EU, the Public Procurement Directives can be
seen as defining only a minimum common denominator for the 28 Member
States that must implement them according to different legal systems,
different languages and different approaches to procurement. The result is a
degree of variation, even though the detailed provisions of EU Directives can
become directly applicable to any above-threshold EU procurement. Most of
the rules are mandatory and after the implementation term become directly
applicable, whenever not correctly implemented, according to a EU Court of
Justice ruling.(2)

At the international level the GPA defines a “minimum minimum” common to
both EU and US systems, a lowest common denominator among very different
systems. Contrasted with UNCITRAL, the United Nation Commission on
International Trade Law, whose aim is to create a model procurement law, the
GPA does not include the level of detail that would be needed for a statute.(3)

The EU procurement Directives seem to be moving in the direction of
constructing a detailed set of procurement rules, more like the UNCITRAL
model law than the WTO GPA, which is an extraordinarily challenging
task.(4)

The first “whereas” in the draft of the new Directive provides that:

“The award of public contracts by or on behalf of Member States authorities has
to comply with the principles of the Treaty on the Functioning of the European
Union, and in particular the free movement of goods, freedom of establishment
and the freedom to provide services as well as the principles deriving therefrom,
such as equal treatment, non-discrimination, mutual recognition, proportionality
and transparency. However, for public contracts above a certain value, provisions
should be drawn wp coordinating national procurement procedures so as to ensure

(2) The direct effect of European law has been enshrined by the Court of Justice in the judgement
of Van Gend en Loos of 5 February 1963. The ECJ stated that European law not only engenders obliga-
tions for Member States, but also rights for individuals. Individuals may therefore take advantage of
these rights and directly invoke EU acts before national and European courts. While an EU directive is
an act addressed to Member States and must be transposed by them into their national laws, in certain
cases the Court of Justice recognises the direct effect of directives in order to protect the rights of indi-
viduals. Therefore, the Court laid down in its case-law that a directive has direct effect when its provi-
sions are unconditional and sufficiently clear and precise (ECJ, 4 December 1974, Van Duyn, in C-41/74).
However, it can only have a direct vertical effect. That is, individuals can invoke a European provi-
sions in a challenge to a Member State only if the State has not transposed before the deadline provided
(ECJ, 5 April 1979, Ratti in C-148/78). ECJ, 10 November 2011, Norma-A SIA — Dekom SIA v Latgales
planosanas regions, in C-348/10 concerning the Remedies Directive (EU Dir. No. 2007/66).

(3) S. ArrowsMITH (Ed.) Reform of the UNCITRAL Model Law on Procurement: Procurement
Regulation for the 21* Century, West Publishing, 2009; ID., The Past and Future Evolution of EC' Procure-
ment Law: From Framework To Common Code?,in PCLJ, Vol. 35, No. 3, 2006, 337-384.

(4) S. ROSE-ACKERMAN, International Actors and the Promises and Pitfalls of Anti-Corruption
Reform, in Pennsylvania Journal of International Law, 2013, 472. D. I. GORDON, Anti-Corruption Inter-
nationally: Challenges In Procurement Markets Abroad — Part 11: The Path Forward for Using Procure-
ment Law to Help with Development and the Fight Against Corruption, in GW Legal Studies Research
Paper, No. 40, 2013, available at www.ssrn.com.
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that these principles are given practical effect and public procurement is opened
up to competition.” (5)

Actually, harmonization of the European rules is less than one might expect:
only 20% or so of public procurements (measured by value) fall within the
scope of the directives.(6) Nonetheless, according to the EU Court of Justice,
all EU procurements should apply the Treaty principles, but those principles
are not as demanding.

The limited applicability of the EU Procurement Directives reduces their
impact. In fact, cross-border procurement in the EU is rare. European efforts
to construct a more uniform procurement system might have facilitated crea-
tion of national procurement markets where there were still internal barriers
(e.g., between Northern and Southern Italy,(7) or among German Laender(8));
however, only 1.6% of the public procurement contracts are won by an economic
operator from another country.(9) One reason may be that the various EU
member states’ national procurement legal systems are still different and sepa-
rate despite the efforts of the Directives: legal and language barriers produce a
fragmentation of the public procurement marketplace that economic operators
are quite used to.

Another reason for such fragmentation is related to the limits of EU Direc-
tives, which address the award phase, but not contract management. Contract

(5) Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public
procurement and repealing Directive 2004/18/ EC, Wh. No. 1. See before: ECJ, 7 December 2000, Telaustria, in
(C-324/98, p. 60-62; ECJ, 21 July 2005, Coname, in C-231/03, p. 16-19ECJ 13 October 2005, Parking Brixzen, in
(C-458/03, p. 46-49; ECJ, 13 November 2008, Coditel Brabant, in C-324/07, p. 25. ECJ, 111, 10 September 2009,
Wasser- und Abwasserzweckverband Gotha und Landkreisgemeinden (WAZV Gotha) v. BEurawasser Aufbe-
reitungs- und Entsorgungsgesellschaft mbH, in C-205/08, p. 44. See also: R. CAVALLO PERIN, I principi come
disciplina giwridica del pubblico servizio tra ordinamento interno e ordinamento euwropeo, in Dir. Amm., 2000,
60; R. CARANTA, The Borders of EU Public Procurement Law, in D. Dragos — R. Caranta (eds. by) Outside the
Procurement Directives — inside the Treaty?, Djof Publishing, Copenhagen, 2012, 25 et seq.

(6) EU Commission, Evaluation Report Impact and Effectiveness of EU Public Procurement Legislation,
June 2011, 27; G. M. Racca, The Electronic Award and Execution of Public Procurement, in Ius Publicum
Network Review, 2012, accessible in http: | [www.ius-publicum.com[repository[uploads/17_05_2013_19_31-
Racca_IT_IUS-PUBLICUM-_EN.pdf and in Social Science Research Network — http:|/papers.ssrn.
com|sol3|papers.cfm?abstract_id=2229253.

(7) G. M. Racca, Public Contracts — Italy, in Ius Publicum Network Review, 2012, available at
hitp: | Jwww.ius-publicum.com|pagina. php lang=it & pag=report &id=43, 4; A. MASSERA, Italie/Italy, in R.
Noguellou - U. Stelkens (eds. by) Comparative Law on Public Contracts, Bruxelles, 2010, 719-720.

(8) M. BUrat, Public Procurement Law in the Federal Republic of Germany,in Tus Publicum Network
Review, 2012, available at http:||www.ius-publicum.com|pagina. phplang=it & pag=report&id=43, 6; U.
STELKENS — H. SCHROEDER, Allemagne|/Germany, in R. Noguellou — U. Stelkens (eds. by) Comparative
Law on Public Contracts, Bruxelles, 2010, 320 et seq. A. RUBACH-LARSEN, Selection and Award Criteria
from a German Public Procurement Law Perspective, in PPLR, 2009, 112.

(9) Rambell Management, Cross-border procurement above EU thresholds, Rambgll study for the
EU Commission, May 2011, 38. The study found that direct cross-border procurement accounts for 1.6 %
of awards or roughly 3.5% of the total value of contract awards published in OJ/TED during 2006-2009
and that 50% of contracts above EU thresholds are awarded within the distance of 100 km. The EU
Commission refer to this data in the Green Paper on the modernisation of EU public procurement policy
Towards a more efficient European Procurement Market — COM(2011) 15 final, 27 January 2011, 4.
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management is completely left to the EU Member States, meaning that the EU
has no control over the performance of contracts. Because performance can be
significantly different from — and less than — what was promised, the result
may be to undermine the meaningfulness of the competitive selection, which is
the heart of the EU model.(10)

While the reason for the separation the Directives maintain between the award
and execution of the procurement may be due to Member States not wanting to
lose their sovereignty in the execution of public contracts, the result is consid-
erable uncertainty for economic operators and a challenge to the procurement
system’s goal of achieving good performance for the benefit of EU citizens.

The failure to address contract execution at the EU level risks causing toler-
ation of performance inferior to what was promised in the contract.(11) In many
EU countries this can happen due to incompetence or corruption.(12) Asin any
country, in EU Member States integrity issues arise in public procurements,
including, and perhaps especially, in the execution phase.(13) The two phases
of contracting are closely related, of course: it can be easy to win a tender by
bidding a low price, if one knows that a much less costly level of performance
will be accepted.(14) Because the EU Procurement Directives do not cover the
performance phase, no EU remedies can apply. Only recently the ECJ,(15) and

(10) EU Commission, Report from the Commission to the Council and the Euwropean Parliament,
EU Anti-Corruption Report, COM(2014) 38 final, 3 February 2014, available at http://ec.europa.eu/dgs/
home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/corruption/anti-corruption-
report/index_en.htm, 26-27; EU Commission, Green Paper on the modernisation of EU public procure-
ment policy. Towards a more efficient European Procurement Market, 27 January 2011, COM(2011) 15
final, 25; G. M. RaccA — R. CAVALLO PERIN, Material Amendments of Public Contracts during their Terms:
From Violations of Competitions to Symptoms of Corruption, in European Procurement & Public Private
Partnership Law Review, 2013, 287-290.

(11) G.M. Racca — R. CAVALLO PERIN — G. L. ALBANO, Competition in the execution phase of public
procurement, in PCLJ, 2011, Vol. 41, n. 1, 90.

(12) O. BANDIERA — A. PRAT — T. VALLETTI, Active and Passive Waste in Government Spending:
Evidence from a Policy Experiment, 2009, in American Economic Review, 99(4): 1278-1308; Pricewater-
houseCoopers study prepared for the European Anti-Fraud office (OLAF), Identifying and Reducing
Corruption in Public Procurement in the EU, 2013, available at http://ec.europa.eu/anti_fraud/docu-
ments/anti-fraud-policy research-and-studies/identifying_reducing_corruption_in_public_procure-
ment_en.pdf, 253. S. ROSE-ACKERMAN, International Actors and the Promises and Pitfalls of Anti-
Corruption Reform, cit., 2013, 481 “Such reforms can both limit corrupt incentives and reduce other
forms of waste and inefficiency” In., Corruption and government. causes, consequences and reform,
Cambridge,1999, 59, “Bribes can not only determine who obtains a contract, but also the size and specifi-
cations of government purchases. Anti-corruption reforms should focus not just on reducing malfeasance
but also on improving the efficiency of government purchasing decisions”.

(13) EU Parliament — Directorate General for Internal Policies, Political and other forms of corrup-
tion in the attribution of public procurement contracts and allocation of EU funds: Extent of the phenomenon
and overview of practices, 2013, in http:|[bookshop.europa.eu/, 12.

(14) G.M. Racca — R. CAVALLO PERIN — G. L. ALBANO, Competition in the execution phase of public
procurement, cit., 98-100.

(15) ECJ, Pressetext Nachrichtenagentur GmbH v. Rupublik Osterreich (C-454/06) [2008] E.C.R.
1-4401. See also ECJ, EU Commission v. Federal Republic of Germany (C-160/08) [2010]; ECJ, 13 April
2010, Wall, in C-91/08; ECJ, 25 March 2010, Helmut Muller, in C-451/08; ECJ, 4 June 2009, Commission
v. Greece, in C-250/07.
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subsequently the draft of new Directive, provided that material amendments
(significant changes) during execution may constitute the improper award
of a new contract without the required public notice — although that situa-
tion typically applies to contracts whose scope is being increased through an
amendment, rather than a decreasing of the contractual performance stand-
ards.(16)

To sum up, the EU Public Procurement market amount in 2011 reached
2,405.89 billion Euros, equal to 19% of the EU GDP, although only 425.44
billion Euros in contracts were published in TED, the EU database, as they
are above threshold.

In comparison, the US Federal government currently spends approximately
$500 billion in public procurements each year, an amount that increased during
the Clinton and George W. Bush Administrations.(17)

The significant value of the public procurement market and the concern
about reducing spending and increasing quality underscore the need for
integrity in this sector, which is notoriously vulnerable to corruption.(18)
Yet, somewhat surprisingly, the EU Directives do not meaningfully tackle
integrity issues nor do they set up a common EU audit system, nor does
the new Procurement Directive take the opportunity to fully address the
problem through specific rules regarding integrity in EU procurement,(19)

(16) Directive 2014/24/EU, Art. 72. According to the new EU Directivethe amendments of the
contract shall be considered substantial when it makes the contract substantially different from the one
initially concluded “in particular to the scope and content of the mutual rights and obligations of the
parties, including the distribution of intellectual property rights” (see: Wh. No. 107).

(17) The amount of money spent on public procurement increased significantly under the
Clinton and Bush administrations. While a good part of the spending after 2001 was attributable
to spending related to the wars in Iraq and Afghanistan, a great part of the increase from 1992 on
was due to the dramatically expanded reliance on contractors to perform services “outsourced” to
the private sector.

(18) Today, it is hard to overestimate the impact of corruption in the EU, at least as it is perceived.
The European Commission estimates that four out of five EU citizens regard corruption as a serious
problem in their Member State. An estimated 120 billion Euros per year, roughly 1% of EU GDP, is
siphoned off by corrupt practices. See EU Commission, Communication from the Commission to the
European Parliament, the Council and the Economic and Social Committee, Fighting Corruption in
the EU, 6 June 2011. As reported in the Communication, the total economic costs of corruption cannot
easily be calculated. The cited figure is based on estimates by specialized institutions and bodies, such
as the International Chamber of Commerce, Transparency International, UN Global Compact, World
Economic Forum, Olean Business is Good Business, 2009, which suggest that corruption amounts to 5%
of GDP at world level.

(19) The principle of integrity was introduced by the Council of the European Union in the
compromise text of 24 July 2012 and listed in the wording of the Art. 15 of the Proposal, but subse-
quently was eliminated. The rules provided that “Contracting authorities shall treat economic opera-
tors equally and without discrimination and shall act in a transparent and proportionate manner that
avoids or remedies conflicts of interest and prevents corrupt practices”. This text is available at http://
register.consilium.europa.eu|doc/sro?l=EN &t=PDF &gc=true &sc=false &f=ST%2012878%202012% 20
INIT der=http% 3 A%2F %2 Fregister.consilium.europa.eul 2Fpd % 2Fen% 2F12%2Fst12% 2 Fst12878.
enl2.pdf. There are some limited provisions on corruption e.g. on conflict of interest, Art. 21 and on the
exclusion of those criminally convicted for corruption in Art. 55.

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 121 29/08/2014  17:05:30



122 CORRUPTION IN THE AWARD PHASE

although it was admitted that Member States “are not fully equipped to
tackle [such issues] on their own”.(20)

In the new Directives the member States have refused to explicitly address
the issue of fighting corruption in public procurement, although, as even more
clearly confirmed recently by the Commission,(21) it is evident that such
objective “cannot be sufficiently achieved by the Member States”(22) and will
require an intervention at Union level.

On both sides of the Atlantic, the economic relevance of integrity issues in
the public procurement sector is evident, but in the US they are addressed
uniformly only on a federal level; no common rules cover all the states. While
the EU rules in theory apply to all levels of government, in reality uniformity
is much less widespread due to the limited scope of the Directives, with their
focus on procurements above the threshold and only on the award phase even
of those procurements.

2. Flexibility in the choice of procedures
in the new EU procurement directive and in the U.S.
federal procurement system

The US system has enormous flexibility regarding the choice of procedure.
Since World War I1, the use of non-price evaluation criteria and the conduct of
“discussions” (the term used for negotiations between the contracting agency and
the vendors) have become more and more common. Since the 1970s, procurement
officials have been essentially free to choose whether to use negotiated proce-
dures, allowing them to consider factors other than price and to conduct discus-
sions, or to use the “sealed bidding”, under which bids are evaluated only to

(20) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 21 et seq.; EU Commission, Communication from the Commission to the
European Parliament, the Council and the Economic and Social Committee, Fighting Corruption in the
EU, 6 June 2011, 3, in which is also cited Art. 83(1) of the Treaty on the Functioning of the European
Union that lists corruption among those crimes for which directives providing minimum rules on defi-
nition of criminal offences and sanctions may be established, since corruption often has implications
across, and beyond, internal EU borders. Bribery across borders, but also other forms of corruption, such
as corruption in the judiciary, may affect competition and investment flows.

(21) EU Commission, Report from the Commission to the Council and the European Parliament, EU
Anti-Corruption Report, cit., 24, where is reported that “the proposal also included the setting up of over-
sight monitoring of the implementation of public procurement rules, red flagging and alert systems to detect
fraud and corruption. However, Member States raised fundamental objections to such measures which were
considered too cumbersome for their administrations”.

(22) Treaty of the European Union, Art. 5, § 3: “Under the principle of subsidiarity, in areas which
do not fall within its exclusive competence, the Union shall act only if and in so far as the objectives of the
proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional and
local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union
level. The institutions of the Union shall apply the principle of subsidiarity as laid down in the Protocol on
the application of the principles of subsidiarity and proportionality”.
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ensure “responsiveness”, that is, conformance with the tender document (called
the solicitation), with the contract generally being awarded to the bidder submit-
ting the lowest-price responsive bid, with discussions prohibited. The choice
depends mainly on the subject matter of the contract: the higher the value of the
contract, the greater the likelihood that the agency will choose to use negotiated
procedures, as it permits considering technical criteria and past performance, in
addition to price, as evaluation factors, and allows the government to negotiate
with the vendors to discuss their proposals.(23) While conducting negotiations
has advantages, it obviously is less transparent than sealed bidding, where bids
are opened publicly and no discussions with vendors are permitted.

The EU Public Procurement Directive currently in force provides that
contracting authorities normally must use either open or restricted proce-
dures. Other procedures, such as negotiation, are considered less transparent
and may be used only in defined cases.(24) However, the general principles of
non-discrimination, equal treatment and transparency apply to all procure-
ment procedures, though in a different way.(25)

The declared aim of simplifying and increasing flexibility in the new
Procurement Directive can be tested by reading the new provisions for choice
of award procedure and evaluation of tenders.

(23) S. ROSE-ACKERMAN, Corruption and government. causes, consequences and reform, cit., 60-63,
that reports the procurement problem in U.S. in four stylized categories “purchases that require special-
ized research and development, such as newly designed military aircraft; purchases of complex, special
purpose projects, such as dams or port facilities, that do not involve advances in technology but require
managerialand organizational skills; purchases of standard products sold in private markets, such as
motor vehicles or medical supplies; and customized versions of products sold privately, such as special
purpose computer systems or fleets of police cars”. It is also highlighted the Kelman’s idea “that procure-
ment officers should be given very specific instructions about the goals of procurement and be held
accountable for the contracto’s ability to fulfil them. They should, however, have considerable flexibility
to determine the means”, see S. KELMAN, Procurement and Public Management: The Fear of Discretion
and the Quality of Government Performance, Washington DC, 1990.

(24) EU Directive No. 2004/18, provides in Art. 30 the cases justifying use of negotiated procedure
with prior publication of a contract notice, and in Art. 31 the cases justifying use of negotiated procedure
without publication of a contract notice. The new EU Directive on Public Procurement provides the
negotiated procedure (only without prior publication of a contract notice) in Art. 32. See also Wh. No. 50
where it is stated that “In view of the detrimental effects on competition, negotiated procedures without prior
publication of a contract notice should only be used in very exceptional circumstances. This exception should
be limited to cases where publication is either not possible, for reasons of extreme urgency brought about by
events unforeseeable for and not attributable to the contracting authority, or where it is clear from the outset
that publication would not trigger more competition or better procurement outcomes, not least because there is
objectively only one economic operator that can perform the contract”. The directives apply only to major
contracts, and there are no procedures designed for low-value purchases: for example, there is no equiva-
lent to the “request for quotations” procedure found in the UNCITRAL Model Law on Public Procure-
ment. See: EU Commission, Report from the Commission to the Council and the European Parliament,
EU Anti-Corruption Report, cit., 27, where is reported the risk of corrupt practices in case of unjustified
use of negotiated procedures.

(25) ECJ, 12 December 2002, C-470/99, Universale-Bau AG v. Entsorgungsbetriebe Siemmering
GmbH (“Universale-Bau”), 2002. E.C.R. I-11617.; S. ARROWSMITH, The Past and Future Evolution of EC
Procurement Law: From Framework to Common Code?, in PCLJ, 2006, 337.

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 123 29/08/2014  17:05:30



124 CORRUPTION IN THE AWARD PHASE

The new Directive on Public Procurement specifically addresses provisions
to enhance efficiency of public administration, ensure additional flexibility
and eliminate market barriers for SMEs.(26) It provides that Member States
can use the competitive procedure with negotiation(27) or with competitive
dialogue,(28) in various (exceptional) situations where open or restricted proce-
dures without negotiation are unlikely to lead to satisfactory outcomes.(29)
In particular, this applies to cases of innovative projects, implementation of
major integrated transport infrastructure projects, large computer networks
or projects involving complex and structured financing. Problems might arise
with the motivation of such choice and their possible challenges. Furthermore
such procedures risk being implemented in such a complex manner in many
EU Member States that they become unworkable and exposed to endless liti-
gation, as happened with the competitive dialogue.(30)

3. EU objectivity vs. U.S. subjectivity in the award decision:
integrity issues

A significant difference between the EU and the US approach to evaluation
of tenders concerns the relevance of past performance and the objectivity or

(26) Difficulties affecting market access across Europe reduce both the involvement of SMEs and
cross-border bidding. Market barriers concern a mix of natural (e.g. language, geographic) and regulatory
administrative barriers. See: EU Commission, Commission Staff Working Paper Executive Summary Of the
Impact Assessment Accompanying the document Proposal for a Directive of the European Parliament and of
the Council on Public Procurement and the Proposal for a Directive of the European Parliament and of the
Council on procurement by entities operating in the water, energy, transport and postal sectors, 20 December 2011,
SEC(2011) 1586 final, where it is stated that “the share of SMEs winning PP contracts has not changed signifi-
cantly since 2002, nor have cross-border participation rates improved. The most significant factor affecting

SME participation is contract value — SMEs have problems bidding for or fulfilling contracts over €300.000”.
Instruments that aim to facilitate access to EU PP markets concern the reduction of the evidentiary require-
ments for bidding. For the EU Commission “adopting the winning bidder approach to providing documen-
tary evidence would reduce administrative costs by 80% ”. The proposed Directive suggests the use of lots for
contracts with a total value above certain thresholds. Also the improvement of eProcurement and IT tools
will favour the access of SMEs to the Public Contracts Sector. Rambell Management, Cross-border procure-
ment above EU thresholds, cit., 87 where a survey reports that around 73 % of firms, otherwise active in public
procurement, said that they have not made any cross-border tenders in the last three years.

(27) Directive 2014/24/EU, Wh. No. 45. that the negotiations “should aim at improving the tenders
s0 as to allow contracting authorities to buy works, supplies and services perfectly adapted to their specific
needs” safeguarding the respect of EU principles. See also Art. 29 of the new EU Directive on public
procurement.

(28) Directive 2014/24/EU, Art. 30.

(29) In a sense, the EU Directives are following the pattern of the U.S., in which negotiations were
initially permitted only in defined circumstances, and then were allowed more widely, before becoming
a free choice, as they are today.

(30) See: S. ARROWSMITH — S. TREUMER (eds.) Competitive Dialogue in EU Procurement, Cambridge,
2012, and, in this book G. M. Racca — D. CASALINI, Competitive dialogue in Italy, 458 on the complexity
of Italian implementation. Concerning the innovation partnership see Directive 2014/24/EU, Wh. No.
47-49 and Art. 31. Innovation Partnership will involve a competitive procedure with negotiation in order
to get an innovative product not yet available on the market.
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subjectivity of the choice of the winning tender. The difference mainly concerns
the EU’s preference for objective, mechanically applied award criteria(31)
and the American tolerance of subjectivity, both in the evaluation factors and
in the tradeoff between price and non-price factors.

3.1. Criteria for qualitative selection of tenderers
in the EU and past performance in the U.S.

From the EU viewpoint, pre-qualification along with evaluation of the
tenderers’ capabilities (quality requirements of the economic operators(32)) is
the first phase of the award procedure, completely separate from the evalu-
ation of the tenders. In the EU, the choice has been to fix a minimum of
economic and financial standing and technical and/or professional ability
related and proportionate to the subject matter of the contract(33) in order
for the bidder to be allowed to participate in the contract competition. Any
economic operators that meet or exceed the minimum requirement threshold
must be admitted.(34) The reason for such a rule was concern about the risk of
discrimination in favor of national undertakings. This concern led to the EU
Directive’s excluding the possibility of rating past performance, and in partic-
ular, excluding the possibility of evaluating past performance with scores,
rather than the pass/fail approach implicit in the EU approach to assessment of
potential contractors’ eligibility. The result, though, is that the EU neglects an
important characteristic of contractors, their track record on prior contracts.
The result is that companies with a poor record of performance will generally be
allowed to compete for future contracts. While in theory the level of technical
requirements could be raised in a way to exclude firms that have not performed
well in the past, that risks being considered unjustified, as not proportional,
and potentially discriminatory.(35) This lack of evaluation and the consequent

(31) EC Directive 2004/18, Wh. No. 46 provides: “Contracts should be awarded on the basis of objec-
tive criteria which ensure compliance with the principles of transparency, non-discrimination and equal
treatment and which guarantee that tenders are assessed in conditions of effective competition”. In the new
EU Directive on public procurement see the Wh. No. 90.

(32) EC Directive 2004/18, Artt. 45-52 for the criteria for qualitative selection of the tenderer. In
the new EU Directive on public procurement see the Artt. 57-64.

(33) Directive No. 2004/18/EC, for the criteria for qualitative selection see articles 45 to 52. In
particular Art. 47 concerning economic and financial standing and Art. 48 regarding technical and/or
professional ability. In the new EU Directive on public procurement see the Art. 48.

(34) In the restricted procedure the possible raising of the requirements permits the selection of only
a limited number of tenderers. Nonetheless, once the new raised minimum is met, the quality of the
tenderers will not be taken into account in the award criteria. Directive No. 2004/18/EC, Art. 44. See:
Directive 2014/24/EU, Art. 28.

(35) UK Government, Buying and managing government goods and services more efficiently and
effectively, published 20 February 2013, available at https: | lwww.gov.uk|government policies/buying-and-
managing-government-goods-and-services-more-efficiently-and-effectively. EC Directive 2004/18, Wh. No.
39 “Verification of the suitability of tenderers, in open procedures, and of candidates, in restricted and
negotiated procedures with publication of a contract notice and in the competitive dialogue, and the
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impossibility to choose on the base of a better record of performance on prior
contracts means that the apparent impartiality in the EU system translates
into greater risks in the quality of spending and integrity.(36)

In the US, the order of evaluation is reversed: first the tender is evaluated
and only thereafter the tenderer, as part of the “responsibility” determina-
tion, which, like the EU system, is a pass/fail assessment (essentially asking
whether the firm is one that the U.S. government is willing to do business with
and one that the government believes is capable of performing the contract).
That responsibility determination, however, is undertaken only with respect
to one firm, the apparent winner of the competition. During the evaluation
of tenders, however, the bidders’ past performance will be assessed, typi-
cally on a qualitative (not pass/fail) scale, so that a firm’s past performance
might be rated “outstanding”, “very good”, or “acceptable”. In the evaluation
of tenders in negotiated procurements valued above $150,000, past perform-
ance is a mandatory evaluation criterion. From a U.S. perspective, the EU
pre-qualification of bidders seems both anti-competitive and inefficient, since
it requires the contracting authority to judge all firms on a pass/fail basis
and allows the contracting authority to eliminate firms from the competition
before they have had the opportunity to submit a tender.(37) Assessing past
performance might ensure performance quality and a fair competition based
on the effective quality of public spending, thus reducing the opportunities for
corruption. In the EU, difficulties arise also because there is no uniformity in
the contract management and thus it seems particularly challenging to define
a common standard of evaluation of past performance.

3.2. European objectivity vs. American subjectivity

The US approach to award of public contracts was historically focused on
selection based on the lowest price. However, during and after World War II,
there was growing recognition of the acceptability of taking into account non-
price factors as well, although doing so was long view as exceptional. In addi-
tion, negotiation with bidders came to be viewed as helpful — although initially,

selection thereof, should be carried out in transparent conditions. For this purpose, non-discriminatory
criteria should be indicated which the contracting authorities may use when selecting competitors and
the means which economic operators may use to prove they have satisfied those criteria”. See: ECJ, 29
March 2012, SAG ELV Slovensko and Others in C-599/10; ECJ, 12 November 2009, Commission v Greece
in C-199/07; ECJ, 24 January 2008, Lianakis v Dimos Alexandroupolis in C-532/06; ECJ, 3 March 2005,
Fabricom SA v Belgian State, in joined cases C-21/03 and C-34/03.

(36) EU Commission, Green Paper on the modernisation of EU public procurement policy Towards a
more efficient European Procurement Market, cit., 18.

(37) S. ROSE-ACKERMAN, Corruption and government. causes, consequences and reform, cit., 62. On
the issue related to past performance “the use of past performance as a factor in awarding new contracts
has proved difficult to implement because there is no generally accepted technique for evaluating perfor-
mance”.
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again, only in exceptional circumstances. Finally, in 1984, with enactment of
the Competition in Contracting Act, both use of non-price factors (in addition
to price, of course) and the conduct of negotiations (called “discussions”) with
bidders came to be viewed as ordinary options for the conduct of a procurement.

The US now routinely allows ‘tradeoff’ contracting decisions (often called
‘best value’ decisions), in which contracting officers are allowed to make subjec-
tive selection among competing tenders, rather than selecting based only on
price. That said, US government agencies are permitted to use price as the sole
criterion in selecting among acceptable tenders, and they sometimes do so. It
is not only that non-price selection criteria are permitted. What is noteworthy
is the subjective way that the US system permits those non-price criteria to be
assessed and then used.(38)

First, there is an element of subjectivity in the assessment of non-price
factors that would not be permitted in many other procurement systems.
Thus, tenderers’ past performance is a widely used, and often required, evalu-
ation criterion, and the past performance rating that a bidder receives can be
assigned by a contracting official on a judgmental basis,(39) without objective
criteria. Only in the case of sealed bidding, where price is the sole award crite-
rion, is there no evaluation of past performance. In the 1990s, the assessment of
past performance was often based solely on prior work identified by the bidders
in their tenders. In their submission, they were required to disclose their “rele-
vant” prior contracts, so that their performance under those contracts could be
checked. A past performance database was set up some years ago and despite
some difficulties, it is intended to allow the government officials to identify
prior contracts without reliance on the tenderer, thus reducing the risk of
disclosure of only contracts where past performance was good.(40)

Second, the US system allows the tradeoffs between price and non-price factors
to be subjective. The acceptability of subjective tradeoffs has been recognized at
least as far back as the 1970s, when GAO declared that contracting officers had
discretion in making tradeoffs among competing bids, as long as their decision

(38) D. I. GORDON, Protecting the integrity of the U.S. federal procurement system: Conflict of interest rules
and aspects of the system that help reduce corruption,in J.-B. Auby — E. Breen —T. Perroud (eds. by), Corruption
And Conflicts Of Interest. A Comparative Law Approach, Edward Elgar Publishing, 2014, 42 - 43.

(39) In a recent protest decision, GAO stated, as the standard legal framework for its review of a
challenge to an agency’s evaluation of a firm’s past performance, “An agency’s evaluation of past perfor-
mance, including its consideration of the relevance, scope, and significance of an tenderer’s performance
history, is a matter of discretion which we will not disturb unless the assessments are unreasonable or
inconsistent with the solicitation criteria”. Phoenia Management, Inc., B-405980.7 et al., May 1%, 2012.

(40) The evaluation and any contractor response comprise the past performance information that
is stored in government databases (e.g., Past Performance Information Retrieval System (PPIRS),
Federal Awardee Performance and Integrity Information System (FAPIIS)) and may be used in future
source selection decisions. See: KATE M. MANUEL, Congressional Research Service Report for Congress,
Evaluating the “Past Performance” of Federal Contractors: Legal Requirements and Issues, 4 February
2013, in http:|lwww.fas.org[sgp|crs/misc| R41562. pdf.
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was consistent with the publicly announced evaluation criteria and met the test of
rationality.(41) That means, for example, that, where a solicitation advised that
the government will weight price and past performance equally, two contracting
officials could reach different — but both permissible — tradeoff decisions between
competing bids. Thus, one contracting officer could decide that bidder A, with an
“outstanding” past performance record but offering a price of §10 million, should
receive the contract, rather than bidder B’s $9 million offer, because bidder B had
only “good” past performance. Another contracting officer, faced with the iden-
tical facts, could decide that it wasn’t worth the government’s money to spend
that extra §1 million to obtain the benefit of working with a firm with a track
record of outstanding performance. That degree of subjectivity can open the
system to problems, including problems potentially related to corruption, since
it decreases transparency (in the sense that it is not so clear why the govern-
ment chose the winner). Nonetheless, the problem is subject to multiple account-
ability mechanisms, in the form of bid protests as well as audits. The system thus
provides, or at least attempts to provide, a balance between allowing contracting
officials to exercise their discretion and judgment in spending public funds, on
the one hand, and ensuring the integrity of public procurement through effective
accountability, on the other.(42)

From the EU viewpoint, award of a contract should be objective(43) in
order to ensure non-discrimination among economic operators of different

(41) The seminal GAO decision establishing this principle was Grey Advertising, Inc., 55 Comp.
Gen. 1111 (1976), 76-1 CPD 325.

(42) D. DELLA PorTA — A. VANNUCCL, Corrupt exchanges: Empirical themes in the politics and
political economy of corruption, paper prepared for conference, Bielefeld, 2001, they rank discretion as
follows: “(i) When public demand and preferences are precisely defined with respect to both qualities
and price structure. The award is automatic, and the public agent exercises no discretionary power.
(ii) While public demand is precisely defined, general criteria for prices describe the public preferences.
Discretionary intervention is necessary. (iii) Public demand is not defined with precision. Public pref-
erences are described by general criteria for both price and quality. The public official has the power to
assign weight to the various offers, according to general criteria. (iv) The demand and the public pref-
erences are precisely defined during a bilateral bargaining process, delegated to the public agent. S/
he is choosing the private part, while price and other contract conditions are the result of the negotia-
tion process”. This classification is reported by T. SOREIDE, Corruption in public Procurement Causes,
consequences and cures, 2002, 13. The author observe that “This way of classifying public procurement
into various degrees of discretionary authority, or objectivity, is important to understand the inclina-
tion to corruption in different situations”. S. ROSE-ACKERMAN, Corruption and government. causes,
consequences and reform, cit., 18. “Whenever regulatory officials have discretion, an incentive for
bribery exists”.

(43) Directive 2004/18/EC, Wh. No. 46, “Contracts should be awarded on the basis of objective criteria
which ensure compliance with the principles of transparency, non-discrimination and equal treatment and
which guarantee that tenders are assessed in conditions of effective competition. (...) In order to guarantee
equal treatment, the criteria for the award of the contract should enable tenders to be compared and assessed
objectively.” See Directive No. 2014/24/EU, Wh. No. 90, “Contracts should be awarded on the basis of
objective criteria that ensure compliance with the principles of transparency, non-discrimination and equal
treatment, with a view to ensuring an objective comparison of the relative value of the tenders in order to
determine, in conditions of effective competition, which tender is the most economically advantageous tender”.
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Member States.(44) Such a choice can be implemented with the simplest and
most objective award criterion, lowest price. The problem the EU faces is to
ensure the objectivity of an evaluation of any other criteria, particularly when
their use normally require a subjective assessment.

Selection based on ‘the most economically advantageous tender’ is
permitted, as long as the evaluation of quantifiable and non quantifiable
quality elements is done through an objective evaluation, including publicly
disclosed “relative weightings” of any element.

This commitment to objectivity remains challenging. For example, apart
from the case of quantifiable elements (e.g., delivery to be measured in days,
distance between the supplier’s warehouse and place of delivery to be meas-
ured in kilometers, saving energy to be gauged in Kw/h), the EU system also
permits the of use of non-quantifiable elements, such as technical merit and
aesthetic characteristics. In the evaluation of these qualitative elements, the
contracting entities have discretionary power, and their evaluation retains a
large subjective component, even when expressed in objective sounding numer-
ical scores.(45) The fact is that subjectively assigned scores, however precisely
presented and whatever complex formula is used, do not lead to an objective
evaluation. Moreover, even when the assessment of non-price factors is objec-
tive (such as assigning points based on the number of days needed for delivery),
the tradeoff between those factors and price is inherently subjective: if one
tender would have the goods delivered in 15 days and the other would take 20
days, how many euros extra should the contracting authority be willing to pay
for the earlier delivery? Of course, in such cases, the ‘monetization’ of non-price
factors can be disclosed in the tender documents (for example, each day shorter
than 30 days will be translated into an evaluated price credit of 100 euros), so
that an objective formula and transparency are preserved.

The goal of objectivity and the reduction of the discretion available to
evaluation committees (juries) and contracting authorities has induced some
Member States(46) to provide for the use of mathematical formulae in the
award of public contracts.(47) That is, the contracting authority is to deter-
mine a mathematical formula for both the assessment of the different criteria

(44) C. H. Bovis, EU Public Procurement Law, Cheltnham, 2007, 63-80.

(45) J.ScHULTZ - T. SOREIDE, Corruption in Emergency Procurement,in U4 Anti-Corruption Resource
Centre — Issue Paper, 2006, Corruption “can take place through violations of ordinary procurement rules
or through misuse of legal authorisation for discretionary decisions”.

(46) The Italian Public Procurement Code: Legislative Decree No. 163 of 2006, Art. 83, § 5, where in
the specification of the rules concerning the most economically advantageous tender, the use of a method
that permits identifying the most advantageous offer with a single numeric parameter is provided for.
See also: the Government regulation enforcing the IPPC (d.P.R. 5 October 2010, n. 207), Annex P.

(47) F. DiN1 — R. PACINI — T. VALLETTI, Scoring rules, in N. Dimitri — G. Piga — G. Spagnolo (eds.)
Handbook of procurement, cit., 304 et seq.
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and the relative weightings used to determine the most economically advanta-
geous tender.(48) While the mathematical formula translates the scores given
by the evaluation committee (jury) into a ranking, the problem often remains
that the scores themselves are subjective, and they can tilt the award in favor
of one tenderer or another. The jury’s assessment thus continues to have a
discretionary content, and the mathematical formulas serve mainly to give a
semblance of objectivity to a subjective evaluation.(49)

Both the jury’s discretionary power of technical assessment and that of the
contracting authorities in the evaluation of tenders’ qualitative elements must
ensure reasonableness, consistency and logic in order to avoid discrimination.
Yet, for the reasons explained above, objectivity is only apparent. Moreover,
the cost paid for the goal of objectivity can be significant: it may force the
contracting authority to make a selection based on a score difference that is
minimal — essentially irrelevant, especially when the way the score is devel-
oped is taken into account — a higher score of 0.1, with no meaningful eval-
uation of promised quality, may compel a contracting authority to pick one
tender over the other.

The limited evaluation of past performance and the complex scoring schemes
in the European system can lead to an award that seems random/irrational,
and can raise serious integrity and performance risks. Such risks can arise also
when the award is decided at the lowest price if the subject matter and contract
conditions are not precisely defined in the contract notice, as often happens in
work procurements. (50)

The new EU provision for publication on the OJUE of material modification
of contracts and the new limits imposed to material changes aim to ensure the
respect of the competitive selection process. Material changes to an existing
contract will require a new procurement procedure.(51) The material change

(48) P.S. STILGER Formulas for Choosing the Most Economically Advantageous Tender — a Compara-
tive Study, 2011, available at http:|[igitur-archive.library.wu.nl[student-theses|2012-0327-200536/Stil-
gerPSM A2011Part%201.pdf.

(49) Italian Cons. Stato, VI, 2 March 2004, No. 926, concerning an awarding procedure carried
out by Consip S.p.A. for substitute services for canteen meal vouchers. Regarding this case, see also
the investigation activity provided by the Italian Competition Authority in http://www.agem.it/compo-
nent/domino/open/41256297003874BD/934143B3AFIC783AC125705F002CBAF3.html. See: Italian
Authority for the Supervision of Public Contracts for works, services and supplies, Determinazione, 24
November 2011, n. 7, in http: | [www.avep.it/; F. DINI, R. PACINI, T. VALLETTI, Scoring rules, in N. Dimitri
- G. Piga— G. Spagnolo (eds.) Handbook of procurement, cit., 309-310.

(50) G. M. Racca, Collaborative procurement and contract performance in the Italian healthcare sector:
tllustration of a common problem in European procurement, in PPLR, 2010, 119-133; G.M. Racca — R.
CAVALLO PERIN — G. L. ALBANO, Competition in the execution phase of public procurement,in PCL.J, 2011,
89 -108.

(51) Directive No. 2014/24/EU, Art. 72, § 5, where is required a new award procedure for all the
modifications of a public contracts or a framework agreement not admitted by the par. 1 and 2 of this
article. For the ineffectiveness see also the EU Directive No. 2007/66, Art. 2(d).
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could lower the level of required performance, thus giving an economic advan-
tage to the winner, and undermining the meaningfulness of the competition.
A significant price increase during contract performance could also be consid-
ered a material change.In the EU experience the modification after the award
are quite widespread and not always justified, as they could be symptoms of
inefficiency or of corruption.(52) The EU Court of Justice defined the limits to
such amendments to existing contracts and the new Directive provides a very
detailed list of limits to the modification of contracts during their terms, and
the forms of publicity.(53)

Unsuccessful tenderers will have an interest in learning of later modifica-
tion of the contract, because they may have the right (e.g., in Italy(54)) to get
the contract in case of termination for serious infringements, or to compete in
a new procurement procedure if a material modification is required. Unsuc-
cessful tenderers and potential competitors could complain if they are not
afforded an adequate opportunity to compete in these situations. Third
parties could also have an interest whenever a contractor performs below the
standards called for in the contract (which may be due to collusion with the
procurement official in charge of contract management). The possibility of
action by third parties might serve to deter improper or unjustified modifi-
cations to contract terms. Relying too heavily on competitors as a backstop
against corruption (or incompetence) during the contract performance can be
risky, however; for any number of reasons competitors may lose interest in a
requirement, or may simply run out of resources, and so may not provide the
healthy check that might be otherwise be expected.

Developments in EU law in this area track the long-standing rule in the
United States. The US approach is that a modification that the original bidders,
at the time they competed for the contract, could not have foreseen is “outside
the scope” of the contract and therefore must be procured separately. That has

(52) G. M. Racca — R. CavALLO PERIN, Material Amendments of Public Contracts during their
Terms: From Violations of Competitions to Symptoms of Corruption, in European Procurement & Public
Private Partnership Low Review, 2013, 287-290.

(53) Directive No. 2014/24/EU, Artt. 72 and 73. In ECJ case law see: ECJ, 19 June 2008, Pressetext
Nachrichtenagentur GmbH Osterreich, in Case (-454/06; ECJ, 29 April 2004, Commission v C AS Succhi
di frutta, in Case C-496/99 P; ECJ, 29 April 2010, Commission v Federal Republic of Germany in Case
C-160/08; ECJ, 13 April 2010, Wall AG v Stadt Frankfurt am Main, in Case C-91/08; ECJ, 25 March
2010, Helmut Muller, in Case C-451/08; ECJ, 4 June 2009, Commission v Greece, in Case C-250/07; ECJ,
15 October 2009, Acoset, in Case C-196/08.

(54) Italian code of public contracts, Art. 140. In case of serious infringement, contracting authori-
ties can replace the selected contractor by “scrolling down” the initial ranking until the fifth bidder
(except the original contractor). The award is made under the same conditions already proposed by the
original contractor. See: G. M. Racca, Public Contracts — Italy, cit. 32 et seq.: G. M. Racca — R. CAVALLO
PERIN - G. L. ALBANO, Competition in the execution phase of public procurement, in POLJ, 2011, 92 et
seq.; C. R. YUKINS, 4 Versatile Prism: Assessing Procurement Law Through the Principal-Agent Model,
in POLJ, 2011, 63 et seq.
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been the rule in the US for decades, and it appears to be fully consistent with
the newer rule in the EU.(55)

The use of electronic means — ‘e-procurement’ — can increase transpar-
ency and predictability, but, if it relies on an unwisely arbitrary system for
assessing tenders, it will not make that system more sensible. As the Ameri-
cans are fond of saying about the use of computers, ‘garbage in, garbage out’.
An e-procurement system could, however, facilitate the sharing of information
about upcoming or recent procurements with economic operators, and it could
make it easier for them to submit their tenders and receive feedback on the, all
of which could improve the procurement system and its efficiency.

Reverse auctions are commonly used in US Federal procurements, and there
is an open discussion on the need of a further regulation.(56) The Federal Acqui-
sition Regulation does not provide rules on reverse auctions and some negative
effects of the absence of guidelines have been noted in a recent report issued by the
US Government Accountability Office (GAO).(57) According to the data in that
report, five US agencies conducted about 70 percent of the federal government’s
reverse auctions and many auctions were run without effective competition.(58)
Moreover, GAO noted the lack of data on the largest auctions,(59) the perform-
ance (by the service provider) of « open market » auctions outside the procurement
system(60) and the change of the award criteria during the award procedure.(61)

In the EU e-procurement is considered a way to improve the internal
market of Public Procurement, potentially ensuring a greater participation
and objectivity of the evaluation.(62) Nonetheless, it is not yet widespread. IT

(55) AT&T Comme'ns, Inc., v. Wiltel, Inc., 1 F.3d 1201, 1205 (Fed. Cir. 1993), quoted in O. DEKEL,
Modification of a government contract awarded following a competitive procedure, in PCLJ, 2009, 401, 416.

(56) B. RoBINSON, DHS Moves Forward with Reverse Auctions, 2006, available at http://few.com/
articles/2006/10/12/dhs-moves-forward-with-reverse-auctions.aspx, where it is reported that “The State
Department recently said it had conducted 4,700 reverse auctions worth §169 million, with a savings
of close to $18 million on what it had expected to pay for the items”. See also: C. R. YUKINS, Use and
Regulation of Electronic Reverse Auctions in the United States, in S. Arrowsmith (ed. by) Reform of the
UNCITRL Model Law on Procurement: Procurement Regulation for the 21" Century, Danvers, 2009,
471 et seq.; C. R. YUKINS — DON WALLACE JR., UNCITRAL Considers Electronic Reverse Auctions, as
Comparative Public Procurement Comes of Age in the United States, in PPLR, 2005, 183, available at
hitp:||papers.ssrn.com|sol3|papers.cfm?abstract_id=711847.

(57) Government Accountability Office, Reverse Auctions: Guidance Is Needed to Maximize Compe-
tition and Achieve cost Savings, December 2013 (henceforth “2013 GAO Report”), available at http://
www.gao.gov|products|GAO0-14-108.

(58) 2013 GAO Report at 21-22. The report explain that 27% of the auctions involved only one
vendor in fiscal year 2012. The amount of fees paid to the private-sector operator for running these
auctions was § 3.9 million.

(59) 2013 GAO Report at 2.

(60) 2013 GAO Report at 16.

(61) 2013 GAO Report at 19-20. The report states that during the procedure in one-quarter of cases
studied non-price factors were used in the evaluation of bids.

(62) G. M. Racca, The Electronic Award and Execution of Public Procurement, cit., 13-22; S. ARROWSMITH,
(ed. by) EU Public Procurement Law: an Introduction, available at http: | Jwww.nottingham.ac.uk, 248.
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tools need to become strategic in order to better enforce non-discrimination
and transparency principles and favour cross-border participation. Correctly
addressed, e-procurement and the dynamic purchasing systems(63) might
improve participation and an open comparison of prices and contract condi-
tions for the benefit of competition, efficiency and integrity.

4. The U.S. experience in aggregation:
risks to avoid in the EU

In the EU system, techniques for joint procurement among government
buyers were developed in different EU Member States even before they were
called out as an option in the 2004 Directive.(64) According to the Directive, a
Central Purchasing Body (CPB) can operate either as a wholesaler that buys in
order to sell to other contracting authorities, or as an intermediary in charge
of the award procedures, providing a catalogue of framework contracts which
contracting authorities can use to purchase directly from the supplier.(65)
Aggregate purchasing(66) has taken place on the basis of voluntary coopera-
tion among several contracting authorities, or through contractual cooperation
models such as alliances, consortia or corporate models.(67) Member States are
free to define whether CPBs can operate only in specific sectors, or in predeter-
mined product categories. The provision in the EC Directive 2004/18 referring
to CPBs was designed to overcome barriers to cross-border procurement and
to modernize and improve procurement systems for the purposes of efficiency
and functionality.(68) Nonetheless the amount of aggregated procurement in

(63) Directive No. 2004/18/EC, Art. 33. The new EU Directive on public procurement includes
dynamic purchasing systems among the techniques and instruments for electronic and aggregated procure-
ment in the Art. 34. See: EU Commission, Report from the Commission to the Council and the European
Parliament, EU Anti-Corruption Report, COM(2014) 38 final, cit., 31-32; EU Commission, Evaluation
Report Impact and Effectiveness of EU Public Procurement Legislation, cit., 24; G. M. RAccA, The role
of IT solutions in the award and execution of public procurement below threshold and list B services: over-
coming e-barriers, in D. Dragos — R. Caranta (eds. by) Outside the Procurement Directives — inside the
Treaty?, Djof Publishing, Copenhagen, 2012, 385-389.

(64) Directive No. 2004/18/EC, Wh. No. 15. S. ARROWSMITH, The Past and Future Evolution of EC
Procurement Law: From Framework to Common Code?, cit., 369. C. R. YUKINS, Are IDIQs Inefficient?
Sharing Lessons with European Framework Contracting, in PCLJ, 2008, 554.

(65) Directive No. 2004/18/EC, Art. 1, § 10; Directive No. 2014/24/EU, Art. 2, § 14.

(66) Directive No. 2014/24/EU, Wh. No. 59.

(67) G. M. Racca, Collaborative procurement and contract performance in the Italian healthcare sector:
illustration of a common problem in European procurement, cit., 119-133.

(68) Directive No. 2004/18/EC, Wh. No. 15. CPBS would improve the professionalizing of procure-
ments as they would have the specialised skills and expertise in running procurement transactions. CPBs
are also better resourced to carry out procurement involving pursuit of strategic objectives (e.g. CPBs
would have the expertise to evaluate complex or sophisticated tenders regarding new, innovative or eco-
innovative products and services). a CPB can also use instruments for the digitalization of procuring
documents and particularly to implement new procedures of selecting bidders such as e-auctions and
framework agreements and can build archives of awarding data. S. ARROWSMITH, Modernising the
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the EU remains extremely varied among Member States. In many Member
States there is market closure not only on a national level, but often even on
a regional or sub-regional level. This is true, even though it seems inefficient,
from a transaction cost viewpoint, to conduct hundreds of thousands of low-
value contracts, possibly resulting in a large variation of prices for very similar
products (particularly for standardized commodities). This becomes evident
whenever the number of economic operators active in a market is very limited.
There may be little benefit in running thousands of competitions in which
fewer than ten economic operators participate. From an integrity perspec-
tive, it would be hard to justify significant price differences of the same item,
especially when the higher price paradoxically is paid by the large hospital
that buys a bigger quantity in comparison with a small hospital that buys less
and pay less.(69) A new approach for a complete and comprehensive vision of
possible strategies for collaborative procuring policies is definitively needed.

Joint procurement and particularly CPBs can play a substantial role
through market analysis and procurement strategies, changing the scale of the
procurements envisioned and leading to significant savings in terms of admin-
istrative effort and the prices paid with public funds.(70) The new EU Direc-
tive observes

“a strong trend emerging across Union Public Procurement markets towards
the aggregation of demand by public purchasers, with a view to obtaining scale
economies, including lower prices and transaction costs, and to improving and
professionalizing procurement management. This can be achieved by concentrating

European Union’s public procurement regime: a blueprint for real simplicity and flexibility, in PPLR,
2012, 71.

(69) Such an improper situation can be considered as a red flag for integrity of the agents involved
(purchasers, politicians, ete.). The solution can be an effort to match contract prices to prices that have
been determined to be justified, by the just started Italian spending review. The Italian Law Decree
6 July 2011, n. 98, Art. 17, (converted in Law 15 July 2011, No. 111) concerning the rationalization
of health expenditure, confers on the Italian Observatory of public contracts (in the Italian Authority
for the Supervision of Public Contracts) the task of publishing, from July 1%, 2012, reference prices for
medical devices, drugs for hospital services, with the greatest impact on health care costs overall. See:
hitp: | [www.avep. it|portal | public/classic/ Comunicazione| Pubblicazioni|Studi Ricerche|_prezzi AmbitoSamni-
tario. The same law provides that, if significant differences emerge between the reference price and the
awarded price, there is an obligation to "renegotiate" the contract prices to align them with the reference
prices. The rules identify as "significant differences" those greater than 20% from the reference price. See
also Italian Law Decree, 13 September 2012, No. 158 (converted in Law 8 November 2012, No. 189), on
the modality to calculate the references prices and Italian Law 24 December 2012, No. 228 that, from the
1** January 2013, provided for the identification of medical devices. The subsequent case-law annulled
the methods used for the identification of standard prices. See: T.A.R. Roma, ITI, 2 May 2013, No. 4399,
4401 and 4404. Recently a spending review Commissioner has been appointed, according to Italian Law
Decree 21 June 2013, N. 69, converted in Law 9 August 2013, No. 98, see: http:|/www.mef.gov.it [ufficio-
stampa/comunicati|2013|comunicato_0173.html.

(70) OECD, Centralised Purchasing Systems in the EU, 11 January 2011, available at www.oecd-ilibrary.
org[governancecentralised-purchasing-systems-in-the-european-union_5kgkgqu703xw-en; G. L. ALBANO — M.
SPARRO, Flexible Strategies for Centralized Public Procurement, in Review of Economics and Institutions, 2010,
4-7.
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purchases either by the number of contracting authorities involved or by volume and
value over time. However, aggregation and centralization of purchases should be
carefully monitored in order to avoid excessive concentration of purchasing power
and collusion, and to preserve transparency and competition, as well as market
access opportunities for small and medium-sized enterprises.” (71)

Moreover it is provided that “a Member State shall not prohibit its
contracting authorities from using centralised purchasing activities offered by
central purchasing bodies located in another Member State”.(72) Such provi-
sion open new perspective for EU joint procurement.

In the EU, the path towards aggregation in many Member States has just
begun. The four-year limit of framework agreements and the trend favoring a
second step of mini-competition among economic operators inside the frame-
work could limit some of the abuse that occurred in the US, at least in the
1990s and the first years of this century, with the US equivalent of framework
contracts.(73) Apart from the UK experience, the benefit and risks of aggre-
gation in the EU are still unknown. Significant progress might be attained
through building networks among EU CPBs that could effectively open new
markets in specific sectors in the EU or at least part of it.(74) Notably, the
new Directive says that “Member States shall not prohibit” their contracting
authorities from taking advantage of other States” CPBs’ activities.(75)

The chance to overcome national barriers could foster the fight against
unsound procedures and corruption, defining benchmarks and appropriate
prices.(76) The ‘Europe 2020’ strategy requires that public procurement policy
ensure ‘the most efficient use of public funds and that procurement markets

(71) Directive No. 2014/24/EU, Wh. No. 59.
(72) Directive No. 2014/24/EU, Art. 39(2).

(73) C. R. YUKINS, Are IDIQS Inefficient? Sharing Lessons With European Framework Contracting,
cit., 561 et seq.

(74) Collaborative procurement in the EU through a network of CPBs is the object of the Healthy
Ageing and Public Procurement of Innovation (HAPPI) project funded by the EU Commission (DG
Enterprises) — rif. call ENT/CIP/11/C/N02C011 — within the framework of the Competitivity and
Innovation Programme (CIP). The project concern the EU joint procurement system in Healthcare. see:
http:/[www.happi-project.eu/.

(75) Directive No. 2014/24/EU, Art. 39(2), where in regard to the issue of the Procurement impli-
cating contracting authorities from different Member States the proposal Directive states that “A
Member State shall not prohibit its contracting authorities from using centralised purchasing activities
offered by central purchasing bodies established in another Member State”.

(76) S. ROSE-ACKERMAN, International Actors and the Promises and Pitfalls of Anti-Corruption
Reform, cit., 2013, 467, “Objective cross-country information about the possible results of corruption and
inefficiency can help spur reforms in individual countries. International bodies could compile benchmark
data on the cost and performance of public projects to alert potential whistleblowers and to provide
ammunition to reformers”. J. DUGARD, Corruption: Is there a Need for a New Convention?, in S. Rose-
Ackerman — P. Carrington (ed. by) Anti-Corruption Policy. Can International Actors Play a Construc-
tive Role?, Carolina Academic Press, 2013, 159. “Corruption creates obstacles to the realization of social
and economic rights and violates civil and political rights by weakening and sometimes destroying the
political and judicial institutions that underpin democracy and the rule of law”.
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must be kept open EU wide.” Obtaining ‘optimal’ procurement outcomes,
generally reflected in the term ‘value for money’, through efficient procedures
is of crucial importance in the context of the severe budgetary constraints
and economic difficulties currently experienced by many EU Member States.
The new Public Procurement Directive contains a Chapter on “Techniques
and instruments for electronic and aggregated procurement”. The approval of
such rules could open new perspectives of cooperation and joint procurement
among contracting authorities of different member States,(77) particularly
among CPBs, consortia or alliances of procuring entities (rather than indi-
vidual contracting authorities).(78) The promotion of value achieved through
forms of joint procurement and professionalism in buying organizations would
change the perspective on public procurement, providing a more meaningful
picture of the market and offering the possibility of promoting innovation and
sustainability policies.(79)

The rules provided in the new EU Directive encourage forms of public-to-
public cooperation among contracting authorities, favoring the use of tools
provided by the EU legal framework, like the European Groupings of Terri-
torial Cooperation (EGTC).(80) In all cases of public-to-public cooperation
(even between contracting authorities of different Member States) or occasion-
ally joint procurement, the new EU Directive also clarifies the national law
applicable and identifies the single contracting authority responsible for the
contract activity covered by the cooperation.(81) The goals of efficiency and
greater market opening are also linked to the increased use of electronic tools.
The new Directive identifies CPBs as entities that can promote and encourage
the use of electronic means in the Internal Market of Public Procurement,
providing that “all procurement procedures conducted by a central purchasing
body shall be performed using electronic means of communication”.(82)

(77) Directive No. 2014/24/EU, Art. 39. G. M. Racca, Collaborative procurement and contract perfor-
mance in the Italian healthcare sector: illustration of a common problem in European procurement, in
PPLR, 2010, 119.

(78) The EU founded projects especially for the public procurement of innovation favor such
cooperation. See, for example, the call — rif. call ENT/CIP/11/C/N02C011 within the framework of the
Competitivity and Innovation Programme (CIP): the HAPPI project that provides EU networks of
CPBs and joint procurement in the sector of "ageing well" and health innovative products and services
(G. M. Racca) (hitp:||lwww.happi-project.eu/).

(79) S. ROSE-ACKERMAN, International Actors and the Promises and Pitfalls of Anti-Corruption
Reform, cit., 2013, 470. Where it is highlighted the relevance of professional networks to share ideas and
to establish code of ethics, but also in. the training of public officials.

(80) Directive No. 2014/24/EU, Art. 39 (5). About the European Groupings of Territorial Coopera-
tion see EU Regulation 5 July 2006, No. 1082 and the amendments provided with the EU Regulation 17
December 2013, No. 1302.

(81) Concerning centralised purchasing activities and central purchasing bodies see Art. 37, for the
occasional joint procurement see Art. 38; for Procurement implicating contracting authorities from different
Member States see Art. 39.

(82) Directive No. 2014/24/EU, Art. 37(3).
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In this regard, the US experience is quite interesting. After World War 11,
the US government created an agency, the General Services Administration
(GSA), to buy commodities, such as office furniture, for all federal agencies.
Use of GSA was mandatory, so that federal agencies were required to buy
the covered supplies through GSA; they were not allowed to conduct their
own procurements. GSA, being a monopoly, was widely viewed as not caring
enough about what its customers (the agencies) really wanted, and complaints
grew that GSA was offering poor service supplying low-quality products at
high prices. The criticism increased when computer-related supplies came into
use: if GSA was seen as doing a poor job providing high-quality office furniture
at good prices, it was viewed as doing an even worse job providing computer-
related goods. The legal framework allowed GSA to ‘delegate’ to agencies its
authority for purchasing computer-related goods, but that only tended to
reduce GSA’s importance. While some federal agencies may have been enthusi-
astic about this, the result was the disaggregation of public procurements in the
important information technology (IT) arena. The 1990’s procurement reform
encouraged agencies to create and use their own framework agreements, typi-
cally awarded to more than one economic operator; those contracts were called
‘multiple-award indefinite-delivery, indefinite-quantity’ contracts. Moreover,
GSA lost its role as the mandatory source of supply, even for office supplies and
other commodities. Instead, GSA was forced to compete with other agencies,
in terms of both price and convenience, in the purchase of goods and services
under its own framework contracts, the ‘Federal Supply Schedule’ (FSS). The
FSS had its own regulation with special rules, special procedures and special
issues. GSA focused on increasing the scope of items available on the FSS,
vastly expanding the goods and services as well as the number of FSS contrac-
tors. Moreover, GSA began advertising, and worked hard to improve the
service provided to other agencies, thus presumably earning the fee charged
for using the FSS (which eventually dropped from one percent to 0.75 percent).
The result was that in the years since 1994, the total sales under the FSS have
increased from less than §5 billion to close to $40 billion.

In theory, GSA’s ability to offer low prices derives from the “Price Reduc-
tion” clause.(83) The clause, at least in principle, guarantees that the U.S.

(83) The “price reduction” clause works by establishing a relationship (such as “equal to” or “lower
than”) between a select group of schedule contractors’ commercial customers called the “basis of award”.
Thereafter, when contractors lower their basis of award prices, they must correspondingly reduce
their schedule price--although commercial transactions above a certain negotiated threshold called
the "maximum order threshold" are exempt from the price reductions clause”. In a report regarding
implementation of an Obama administration Executive Order ordering agencies to conduct an analysis
of existing regulations in search of rules that may be obsolete or excessively burdensome, GSA wrote
that the clause was a necessary mechanism. About this see: http:|/www.fiercegovernment.com|story|gsa-
changing-price-reduction-clause-not-feasible[2011-08-29; General Services Administration, Final Plan
for Retrospective Analysis of Existing Rules, August 18, 2011, available at: http:|lwww.whitehouse.gov|
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government will be getting the best price offered by the contractor to any
of the defined class of costumers. In practice, its impact is far more limited,
for reasons that go beyond the scope of this discussion. While the clause can
ensnare contractors in difficult situations, including allegations of over-
charging and even criminal fraud, the FSS continues to be criticized for not
offering particularly low prices. There has also been widespread criticism that
GSA’s employees do not possess the skills needed to obtain good deals for the
federal government, thus denying the agencies an expected benefit of a CPB.

Studying the U.S. experience can be useful to people outside the US,
suggesting the risk of enforcing aggregation through provisions making
purchase through a CPB mandatory. On the other hand, the U.S. experience
does suggest the benefit of a CPB, since it avoids the need for a large number
of transactions for the purchase of commodities. In addition, the U.S. experi-
ence, both with GSA’s FSS and the multiple-contractor ID/IQ contracts,(84)
underscores the importance of a second-step competition among the undertak-
ings holding framework contracts, at least when a large purchase is planned.

5. Integrity as the key to any procurement system:
how to provide transparency and accountability

Public procurement requires managing conflicting interests among stake-
holders to achieve common goals, and it is very political by its nature. Buyers
want to buy high-quality goods and services at the lowest price. Sellers want
to sell goods at as high a price as possible, and elected “public officials” want
successful completion of highly visible programs to help reelection. Citizens
want quality public spending.(85) Government procurement might reflect
more or less of any one of these interests depending on the political direction
of the country; the US federal government procurement system functions as a

sites|default[files|other|2011-regulatory-action-plans|generalservicesadministrationregulatoryreformplanau-
qust2011.pdf. In US case law see: U.S. Court of Appeals for the First Circuit, U.S. v. Data Translation,
Inc., No. 92-1496, available at http:||www.leagle.com|decision|19922240984F2d1256_12007. In this judg-
ment the Court analyses the literal language of the “discount disclosure” clause. See also: http:||jwww.
Sfedmarket.com[contractors|GS A-Schedule-Price- Reduction-Clause.

(84) C. R. YUKINS, Are IDIQs Inefficient? Sharing Lessons with European Framework Contracting,
cit., 545 et seq.

(85) P. TREPTE, Transparency and Accountability as Tools for Promoting Integrity and Preventing
Corruption in Public Procurement, paper to OECD Expert Group meeting on Integrity in Public
Procurement, 2005, available at http:|/www.oecd-ilibrary.orgleconomics|transparency-and-accountability-
as-tools-for-promoting-integrity-and-preventing-corruption-in-procurement_oecd_papers-v5-art34-en.
See also: OECD, Implementing the OECD Principles for Integrity in Public Procurement, 2013, avail-
able at: hitp:|/www.oecd-ilibrary.org|governance|implementing-the-oecd-principles-for-integrity-in-public-
procurement_9789264201385-en,;jsessionid=chfihfgnbktoh.z-oecd-live-02, 24. The report highlights that
weak governance in public procurement hinders market competition and raises the price paid by the
administration for goods and services, directly impacting public expenditures and therefore taxpayers’
resources, and points out that clean and effective procurement is key for sound stewardship of public funds.
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policy tool. Every procurement system has its “desiderata’:(86) nevertheless,
these tasks and objectives are often in conflict. For example, efficiency and
accountability can be at odds with one another, since the former requires that
procurement work quickly and the latter tends to slow things down.

Sometimes, the use of the right tool can help reconcile these competing
goals: for instance, when an agency competes and awards framework agree-
ments, time may not be critical; but it may become critical when the orders are
to be let, and the limited number of framework agreement holders can facili-
tate quick action at that stage.

Transparency is another significant goal, and challenge, in any public
procurement system.(87) Transparency has been a core requirement of the
US system for much more than a century: public opening of bids, for example,
has been required since the 18" century. Today, except for small purchases, all
upcoming procurements and all contract awards must be publicly posted on
the single point of entry website, www.fedbizopps.gov.(88) However, a uniform
system of public procurement records is still absent in the US, thus limiting
effective transparency. A complete and easily accessible database system
which would enable every citizen to access all the information related to a
specific contract remains an elusive — and costly — goal. To a certain extent,
the US system compensates for the weaknesses in transparency through the
strength of its bid-protest complaint mechanism, in a sense providing trans-
parency through the accountability system.

The principle of accountability in the US public procurement system has deep
roots, going back at least to the 19™ century. A central role has been played by
the agency founded as the General Accounting Office (GAO), under the Budget
and Accounting in 1921 (although its name changed in 2004 to the Government
Accountability Office, the acronym is unchanged). Originally comprised basi-
cally of accountants and budget specialists watching over the federal accounts
and books, its staffing and focus have changed, and it now concentrates on the
efficiency and effectiveness of federal programs and activities.(89)

(86) S. L. SCHOONER, Desiderata: Objectives for a System of Government Contract Law, in PPLR,
2002, 103 et seq., where the author introduces nine goals frequently identified for government procure-
ment systems: (1) competition; (2) integrity; (3) transparency; (4) efficiency; (5) customer satisfaction;
(6) best value; (7) wealth distribution; (8) risk avoidance; and (9) uniformity.

(87) OECD, Bribery in Public Procurement. Methods, Actors and Counter-Measures, 2007, available
at http: | [www.oecd.org|investment|anti-bribery|anti-briberyconvention 449568 34. pdf, 55 et seq.

(88) The detailed rules for publicizing contract actions are set out in Part 5 of the FAR. D. 1.
GORDON, Protecting the integrity of the U.S. federal procurement system: Conflict of interest rules and
aspects of the system that help reduce corruption, in J.-B. Auby — E. Breen — T. Perroud, Corruption And
Conflicts Of Interest. A Comparative Law Approach, cit., 41.

(89) Now GAO reviews almost anything that the federal government does, whether domestically or
overseas. It may examine the efficiency and effectiveness of national parks, just as it examines war expen-
ditures by the military in Afghanistan, or the federal healthcare systems, or the space agency (NASA).
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The GAO has also long played a role in providing accountability and trans-
parency in the federal procurement system. Since the mid-1920s, dissatisfied
bidders can file complaints, called ‘bid protests’, at GAO, which can lead to a
decision by GAO on whether the contracting agency complied with procure-
ment law and regulation. Today, bid protests can also be filed at a semi-
specialized court in Washington called the Court of Federal Claims (COFC).
(Over the years, different systems have been tried out, including allowing
protesters to go to regular federal courts).

Both the GAO and the COFC focus on whether the contracting agency
followed the law, and both have expertise in procurement law. At both the
GAO and the Court of Federal Claims, protests may be filed either pre-award
or post-award. Pre-award protests generally focus on whether a procurement
is being conducted in a way that improperly restricts competition. Examples of
improper restrictions on competition include an unduly short period for bidders
to submit their tenders as well as specifications that unjustifiably exclude some
firms from trying to meet the government’s needs. Post-award protests typi-
cally focus on whether the contracting agency, in selecting the winning tender,
followed the criteria, weighting, and other rules set out in the solicitation.

It may be viewed as surprising that the bid protest mechanism, which
represents the primary accountability mechanism for procurement in the US
system, rarely uncovers cases of corruption. Dozens of times each year the GAO
and the COFC, find that contracting agencies have violated procurement stat-
utes or regulations — but they virtually never point to corruption (which would
be referred to the Department of Justice for prosecution, in any event, rather
than being addressed in a bid protest). Instead, a ruling against a contracting
agency is generally based on the fact that the agency is not following the rules
— for example, by weighting cost or other evaluation criteria differently from
the weighting scheme called for in the solicitation. When the GAO or the COFC
rules against a contracting agency, they will call for corrective action, which
typically means going back to the stage in the procurement when the error
occurred, fixing the error, and then re-doing the balance of the procurement.
Neither forum will call for damages to be paid — the focus is on fixing the
procurement, not compensating the bidder. It should be noted that an improp-
erly awarded contract can be terminated in the U.S. system, and most protests
are filed after the contract has been signed.

Corruption in the federal procurement system does seem to be relatively
rare, when compared with reported corruption in other systems and even in
local governments in the US. The one case that American procurement experts
might cite as an example of corruption being considered in a GAO bid protest
decision is exceptional in every sense: the Darleen Druyun case. Druyun, the
highest level civil servant handling procurements for the U.S. Air Force, was
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accused of improperly turning to a senior official from the Boeing Company
— a firm competing for Air Force contracts — to obtain a job for her daughter,
her daughter’s boyfriend and, ultimately, herself.(90) That was clearly a case of
corruption, and Druyun confessed to it as part of a plea bargain in court, before
a protest came to GAO. Whether Druyun had actually steered any contracts
to Boeing was, however, much harder to prove, partly because of the subjective
nature of trade-offs in the U.S. procurement system, where Druyun, the official
deciding which company’s bid was to be selected for award, had considerable
discretion to exercise her judgment.(91) Lockheed Martin filed a protest at the
GAO alleging that, in one particular competition, Druyun’s selection of Boeing
should be overturned. While the GAO never explicitly found that Druyun had
acted improperly in selecting Boeing over Lockheed Martin, it did conclude
that she was actively involved in the selection of the contractor and that the
taint of a corrupt official involved in a procurement was intolerable in terms
of the harm it caused to the federal procurement’s system image of integrity;
therefore, the GAO ruled in favor of Lockheed Martin.(92)

Nonetheless, the overall picture is one of limited corruption in the U.S.
federal procurement system. Credit for that does not go primarily to the rules
regarding conflicts of interest, but rather to the characteristics set out above.
The U.S. has a long tradition of the rule of law — statutes and regulations —
governing procurements; the existence of a professional acquisition corps
means there are officials with training enforcing the rules, and any improper
action requires cooperation from both those officials and others involved, thus
complicating the task of anyone trying to corrupt the procurement process;
the preference for competition and the requirement for transparency make
it legally and practically difficult to direct awards to favored firms; and the
extensive and open accountability mechanisms make hiding corrupt actions
difficult.

That said, federal employees are covered by a complicated set of rules
intended to address conflicts of interest and various other areas of concern.
While the rules cover a range of subjects as diverse as the use of government
property and restrictions on publishing written material, they are focused

(90) See the congressional testimony on the matter, presented by the author in his role as a GAO offi-
cial, Air Force Procurement: Protests Challenging Role of Biased Official Sustained, GA0-05-4367T, April
14™,2005. D. 1. GORDON, Protecting the integrity of the U.S. federal procurement system: Conflict of interest
rules and aspects of the system that help reduce corruption,in J.-B. Auby — E. Breen — T. Perroud (eds. by),
Corruption And Conflicts Of Interest. A Comparative Law Approach, cit., 45 et seq.

(91) Perhaps alluding to the difficulty of determining the influence of subjective factors, Druyun
stated, in what was essentially her confession, that she “believes that an objective selection authority
may not have selected Boeing.” Lockheed Martin Aeronautics Co. et al., B-295401 et al., February 24,
2005, at 4.

(92) Lockheed Martin Aeronautics Co. et al., B-295401 et al., February 24, 2005, at 13-14.
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largely on ensuring that federal officials do not use their public positions for
private gain and that governmental actions are not affected by the personal
interests of federal employees. Violation of the many legal rules can trigger
both criminal and civil penalties; the key statute in this area is the Ethics in
Government Act of 1978, as amended.(93) Under that Act and the imple-
menting regulations, which are issued by the Office of Government Ethics
(OGE), certain employees whose responsibilities include the exercise of discre-
tion in areas considered sensitive, and that may include procurement, are
required to file financial disclosure forms.(94)

It should be recognized that the U.S. allows actions that many would view as
at least close to corruption. In particular, lobbying and contributions to polit-
ical campaigns mean that large amounts of money pass between private actors
and government officials. In the Supreme Court’s decision in Citizen United
v. Federal Election Commission, 558 U.S. 310 (2010), the Court struck down
monetary limits on political expenditures by corporations, which only rein-
forced the culture of spending in the political arena by entities with economic
interests at stake.

Inthe EU, accountability of public officials is left to national rules and there
is no common European audit system.(95) With respect to the procurement
system, the EU Remedies Directive has played an important role in ensuring
that each Member State has a remedy mechanism for the undertakings to chal-
lenge procurement actions by contracting authorities. Nonetheless, the systems
are neither uniform nor always appreciated. A common complaint is that the
remedy systems often force the public to pay twice: once to the contractor
providing the goods or services, and once to the unsuccessful tenderer that
submitted a successful protest.(96) Critics argue that the Remedies Directive
has led to a huge increase of litigation, with little improvement in how procure-
ments are actually carried out.(97)

(93) Public Law 95-521, codified in various parts of the United States Code.

(94) 5U.S.C. app. 4§§ 101-111; 5 C.F.R. part 2634.

(95) EU Parliament — Directorate General for Internal Policies, Political and other forms of corrup-
tion in the attribution of public procurement contracts and allocation of EU funds: Extent of the phenomenon
and overview of practices, cit., 31.

(96) S. TREUMER, Damages for Breach of the EC Public Procurement Rule-Changes in European
Regulation and Practice, in PPLR, 2006, 159. See also other articles in the same issue of PPLR relating
to national experience (France, Germany, United Kingdom, Sweden and Norway). After the imple-
mentation of the EC Directive No. 2007/66 see: S. TREUMER — F. LICHERE (eds. by), Enforcement of the
EU Public Procurement Rules, Djof Publishing, Copenhagen, 2011 and D. FAIRGRIEVE — F. LICHERE,
Damages as an Effective Remedy, Oxford, Hart Publishing, 2011; H.-J. PRIESS — P. FRITON, Designing
Effective Challenge Procedures: the EU’s Experience with Remedies, in S. Arrowsmith — R.D. Anderson
(eds. by), The WTO Regime on Government Procurement: Challenge and Reform, Cambridge, CUP, 2011,
511 et seq.

(97) G. M. Racca, Derogations from the standstill period, ineffectiveness and remedies in the new
tendering procedures: efficiency gains vs. risks of increasing litigation, in S. Treumer, F. Lichere (eds. by),
Djof, 2011, 99. In the same book see: M. TRYBUS, An Overview of the United Kingdom Public Procurement
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A particularly challenging provision in the Remedy Directive is the require-
ment for a mandatory standstill period from the award decision to the signing
of the contract.(98) The purpose of provision is clear: once a contract has
been signed, in most countries (unlike in the U.S.) it is generally too late to
rescind it, so that a complaint mechanism cannot lead to the problem being
fixed. Yet that laudable goal conflicts with the goal of efficiency, because it
requires that every European procurement above the threshold must wait,
for a minimum of 10 days, before it can move forward, in case someone wants
to file a complaint.(99) The varying EU implementation means that in some
countries, like the UK, this is a 10-day period, the minimum provided in the
Directive, while in others, such as Italy, it is 35 days.(100) The result is that a
huge number of procurements are blocked in order to allow redress of the few
where errors may have occurred. Moreover, often the correction is not under-
taken and further litigation occurs, with further delays.

The EU Remedy Directive underscores the importance of combating illegal
direct awarding of contracts and award of contracts concluded in breach of
the standstill period, which the Court of Justice of the European Union has
defined as “the most serious breach of Community law in the field of public
procurement on the part of a contracting authority”. The intent was to intro-
duce effective, proportionate and dissuasive sanctions to address these prob-
lems.(101) The Directive provides for declaring a contract ineffective if it is
the result of an illegal direct award and alternative penalties like fining the
contracting authority or shortening the contract duration.(102) The Direc-
tive gives priority to correcting award procedures and admits compensation
for damages only when it is no longer possible to award the contract to the
economic operator who should have been entitled.(103)

The US experience of, on the one hand, excluding any possibility of awarding
damages, and, on the other hand, providing that any unlawfully awarded

Review and Remedies System with an emphasis on England and Wales, 232-233 and R. CARANTA, Many
Different Paths, but Are They All Leading to Effectiveness?, 90-92.

(98) Directive No. 2007/66/EU amending Council Directives 89/665/EEC and 92/13/EEC with
regard to improving the effectiveness of review procedures concerning the award of public contracts,
Art. 2a, where a standstill period is provided to allow an effective review of the contract award decisions
taken by contracting authorities; ECJ, 28 October 1999, Alcatel Austria AG v. Bundesministerium fiir
Wissenschaft und Verkehrdecision in C-81/98.

(99) Directive No. 2007/66/EU, Art. 2a (2). See also Wh. No. 5, where it is stated that “The dura-
tion of the minimum standstill period should take into account different means of communication. If
rapid means of communication are used, a shorter period can be provided for than if other means of
communication are used”, and Wh. No. 6, “The standstill period should give the tenderers concerned
sufficient time to examine the contract award decision and to assess whether it is appropriate to initiate
a review procedure”.

(100) Italian Public Procurement Code, d.1gs. 12 April 2006, No. 163, Art. 11, par. X.

(101) Directive No. 2007/66/EU, Wh. No. 13.

(102) Directive No. 2007/66/EU, Art. 2e (2).

(103) Directive No. 2007/66/EU, Art. 2e (2), third subpar.
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contract can be terminated, could lead Europe towards a discussion on the
question of finding a better way to address tenderers’ complaints. Ultimately,
a solution more like the U.S. one could reduce wasteful spending through
damage awards, while better protecting the integrity of the public procure-
ment system.

6. Conclusions

The scarcity of public resources requires joint efforts to obtain quality and
improve public procurement performance. This is the common challenge of any
public procurement system.

Procurement should be considered a strategic function of governments,
promoting efficiency throughout the entire cycle from the need assessment, the
tendering process and until the final payment.(104) Transparency, efficiency
and accountability are the assumptions for integrity and a deeper under-
standing of the different procurement systems permits to highlight the criti-
calities and the diverse possible solutions.

The European experience of detailed Directives covering only the award
phase, with a focus on maximizing objectivity, while understandable, has
demonstrated weaknesses. The level of cross-border procurement remains low,
and the objectivity of the award, while made cumbersome by the Directives’
procedures, remains hard to ensure and often is overcome by the subjectivity
of the scores. Moreover, both the focus on objectivity and the detailed nature of
the Directives’ rules betray a lack of confidence in public officials and in their
integrity. In effect, integrity issues in the EU often arise behind the curtain
of objectivity, which apparently frees the public official of any liability in the
“objective” choice. This apparently objective choice turns into both a lack
of accountability in the execution phase and the tolerance of infringements.
Often, behind such results there is simply incompetence, but sometimes also
malice and corruption. The result for the citizens is in any case a waste of
public funds and performance of poor quality.

The EU approach of awarding damages in case of illicit award, presum-
ably to overcome market closure and foster competition, has not proved effec-
tive. The procurement remedies system may thus be providing the worst of
both worlds: increased litigation with the taxpayers footing the bill, without
ensuring effective competition or the quality of spending. A strong political
commitment to attaining efficient and sound procedures in the EU is still

(104) OECD, Recommendation of the Council on Enhancing Integrity in Public Procurement,
((2008)105, 2008, available at http:||acts.oecd.org/, “the Recommendation provides policy makers with
Principles for enhancing integrity throughout the entire public procurement cycle, taking into account
international laws, as well as national laws and organisational structures of Member countries”.
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necessary, expecially when implementing the new Directives. The different
models of joint procurement could ensure improvement of efficiency and of
professionalism that should enhance quality of spending and integrity. The
US federal procurement system places heavy emphasis on competition, trans-
parency, and accountability. The US has a long tradition of citizen skepticism
about government and its merit and, perhaps due to that, it has an equally
long tradition of insisting on openness in procurement.(105) Yet the US system
struggles to provide better quality data on procurement and performance
analysis that could improve transparency and effective oversight.(106)

The integrity of the public procurement system is related to the qualities
of the people involved, either politicians or agents from the public sector, as
well as economic operators from the private sector. The compliance systems
for the private sphere and the audit and remedy/protest system for the public
sphere seem to be the main instruments for pursuing integrity and efficiency.
While public procurement systems in both the EU and the US have improved
and been modernized over the past quarter century, all the stakeholders, and
above all the citizens, have the right to insist on a procurement system that is
transparent and efficient, with modern tools, and that delivers high-quality,
reasonably priced goods and services to fulfill the government’s obligations.
Citizens in every country deserve a system that not only functions with integ-
rity, but is seen to do so.

(105) For examples of 18" century public requests for proposals, see JAMES F. NAGLE, History of
Government Contracting (2" ed. 1999). See: D. I. GORDON, Bid Protests: The Costs are Real, but the Bene-
fits Outweigh Them, in PCLJ, 2013, accessible also at hitp:|/|/papers.ssrn.com[sol3|papers.cfm?abstract_
1d=2228748. and the Report of GAO, Bid Protests: Trends and Analysis, August 9, 2013, at http: | [www.
fas.org[sgp[crs/misc| R40227.pdf, where some interesting data are reported concerning the trend of bid
protest in the US federal system.

(106) OECD, Implementing the OECD Principles for Integrity in Public Procurement, 2013, cit., 46.
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CHAPTER 2
Regulating discretion in public procurement:
an anti-corruption tool?
BY
Paula BORDALO FAUSTINO
Lawyer and Ph.D. Candidate, University of Nottingham

1. Setting the scene

One of the reasons why public procurement appears to be susceptible to
corruption has to do with the rather wide discretion, which is inherent to
the performance of the procurement function. This provides procurement
officers with an opportunity to engage in corrupt practices. The likelihood
of corruption occurring within the public procurement context is, therefore,
often associated with the amount of discretion procurement officers are
allowed at each stage of the procurement procedures.(1) However, despite
giving rise to the opportunity for corruption, it is submitted that the exist-
ence of a fairly large margin of discretion is not necessarily a direct cause of
corruption: it is the abuse of that discretion that may constitute a corrupt
practice.

In line with this view, it has been suggested that putting in place some
type of procurement regulation minimizes per se the opportunities for corrup-
tion.(2) Both EU and national legislators have pursued the implementation
of preventive measures in order to limit or remove discretion, where it is likely
to allow room for corrupt practices to occur. These measures are frequently, but
not exclusively, linked to transparency and accountability requirements.(3)
One procurement feature that seems particularly prone to abuse of discretion
is the setting up, disclosure and application of the most economically advanta-
geous tender (MEAT) criterion.

(1) G. WARE - S. Moss — E. Campos — G. NOONE, Corruption in Public Procurement: A Perennial
Challenge, Ch. 9 in E. Campos — S Pradhan (eds. by) The Many Faces of Corruption, Washington DC,
World Bank, 2007, 296.

(2) P. TREPTE, Transparency and Accountability as Tools for Promoting Integrity and Preventing
Corruption in Public Procurement, paper to OECD Expert Group meeting on Integrity in Public Procure-
ment, 2005, 13.

(3) For example, the requirement to keep records of decision making in public procurement proce-
dures ad to allow access to those documents by interested parties (Directive 2014/24/EU, Wh. 126).
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The fight against corruption has recently been reiterated as a general goal
of the existing and forthcoming public procurement policy at EU level in the
Green Paper on the Modernisation of EU Public Procurement Policy,(4) as well
as in the Commission Staff Working Paper: Executive Summary of the Impact
Assessment.(5) These documents follow up on previous EU legislative acts and
case law(6) by referring to the need to avoid arbitrary decisions by contracting
authorities when using the award criteria. These criteria should not confer
an unrestricted freedom of choice on the contracting authority, nor allow
favoritism of some economic operators to the detriment of others. On the one
hand, Art. 67(4) of Directive 2014/24/EU now expressly forbids the said unre-
stricted freedom of choice.(7) On the other hand, that same provision requires
award criteria to be set up and applied in such a way as to ensure the possi-
bility of effective competition,(8) which matches the prohibition of artificially
narrowing competition provided under Art. 18 as a procurement principle.

When transposing EU legislation on public procurement in general, and
award criteria provisions in particular, different Member States choose
different techniques. Some limit themselves to reproducing the provisions in
question, others add to them. It seems apparent that the choice of transposi-
tion technique and the nature of the additional provisions reveal the national
legislator’s approach to regulating public procurement. When it comes to
dealing with discretion, mainly as regards the use of the award criteria, it is
argued that national provisions tend to reflect the values of the national legal
culture, which inspires the regulatory response to corruption. Members States
where the risk of corruption is perceived to be low usually allow greater discre-
tion to procurement officers, whereas Members States where the risk of corrup-
tion is perceived to be higher tend to reduce or eliminate discretion in the field
of public procurement award criteria.

However, the decision to regulate discretion may also stem from a non-
corruption related objective: the need to prevent the misuse of discretionary
powers. Misuse of discretion by procurement officers, in particular as regards
the award criteria, may be due to incompetence or lack of capacity, which does
not necessarily amount to corruption. There is no direct evidence to support

(4) COM (2011) 15 final.

(5) Accompanying the document Proposal for a Directive on Public Procurement (SEC (2011) 1586
final.

(6) ECJ, 20 September 1988, Gebroeders Beentjes BV v Netherlands, in Case C-31/87, 1988, E.C.R.
4635, par. 26; ECJ, 18 October 2001, STAC Construction v County Council of the County of Mayo, in Case
C-19/00, 2001, E.C.R. I-7725, par. 37; ECJ, 17 September 2002, Concordia Bus Finland v Helsinki, in
Case C-513/99, 2002, E.C.R. 1-7213, par. 61 and 64; ECJ, 24 November 2005, AT EAC Srl e Viaggi di
Maio Snc and Others v ACTV Venezia SpA and Others, in Case C-331/04, 2005, E.C.R. I-10109, par. 21.

(7) This had previously been mentioned in Wh. (1) of Directive 2004/18/EC.

(8) The requirement to assess tenders in conditions of effective competition had previously only
been mentioned in Recital (46) of Directive 2004/18/EC.
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the idea that more regulation necessarily leads to less corruption or better
procurement practices. In fact, imposing stricter regulation might have as a
consequence(9) the impossibility for procurement officers to properly exer-
cise their discretion, and ultimately their procuring function. So, by focusing
solely on the amount of discretion that is available to procurement officers,
procurement regulation risks neglecting ways to prevent the abuse of the
discretionary powers.

Furthermore, by over-regulating public procurement and over-limiting
discretion, it is suggested that the job of a procurement officer might turn
into a mechanical application of rules. This, in turn, may have negative
impacts in terms of accountability: procurement officers are more likely
to make ‘bad’ procurement decisions but are less capable of being held
accountable as long as they follow the rules (since they have been deprived
of any discretionary judgment). On top of that, from a behavioral perspec-
tive, it is argued that over-regulating and making it harder to exercise
discretion might actually constitute a motivation for procurement officers
to make an extra-effort to circumvent the rules in order to engage in
corrupt practices.

2. Discussion

The first topic for discussion considers the relationship between the provi-
sions on the MEAT and related topics such as: the definition of technical speci-
fications, the issue about the conditions for the performance of a contract,
the extent of the required link to the subject matter of the contract, and the
impact of the level of disclosure of the award criteria. The variable degree of
discretion allowed at each step of the procurement procedures may be rooted
in the sheer fear of its abuse/misuse (i.e. limiting discretion as a generic anti-
corruption tool), or it may actually aim to curb the said abuse/misuse in view
of preventing specific corrupt practices arising.

Secondly, a more detailed look at Art. 67 of Directive 2014/24/EU(10) on
contract award criteria is required. In fact, this recent directive has brought
about changes on the topic of discretionary powers associated with the use of
award criteria. New rules have been put forward in order to guide contracting
authorities on ‘how to buy’. For instance, new award criteria are specifically
referred to for the first time — e.g. life-cycle costing (including the produc-
tion process), social and innovative aspects, trading and its conditions, and
experience of staff assigned to performing the contract. Art. 67(3) of Directive

(9) F. ANECHIARICO — J. JACOBS, The Pursuit of Absolute Integrity: How Corruption Control Makes
Government Ineffective, Chicago, University of Chicago Press, 1996, Preamble.
(10) Former Directive 2004/18/EC, Art. 53.
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2014/24/EU is also original in providing a legislative presumption of the
requirement regarding the link to the subject matter of the contract, which
favours a broader understanding than had previously been implied.(11)

These changes impact on the degree of discretion procurement officers are
allowed when setting up and applying the award criteria.(12) At first sight,
they seem to represent an increase of procurement officers’ margin of discre-
tion regarding the choice of award criteria and the extent to which they are
still considered to be linked to the subject matter of the contract. This linkage
requirement seems to act as the ultimate safeguard regarding the abuse/misuse
of discretion when setting up the award criteria. However, the doubt remains
as to whether this type of regulatory framing of discretion is likely to give rise
to opportunities for corruption.

In the third place, another subject that begs to be discussed is the variety
of national regulatory approaches to shaping discretion in the context of
public procurement procedures covered by the EU directives, especially as
regards the use of award criteria. Illustrations from two country case studies
are considered: the UK and Portugal. On the one hand, in Portugal there is
a tendency to take a rather restrictive approach to discretion. Therefore, the
Portuguese legislator has opted to structure discretion regarding the use of
award criteria to a considerable extent (e.g. prohibited award criteria; manda-
tory rules on evaluation methodology; very demanding disclosure require-
ments). On the other hand, procurement officers in the UK tend to be allowed a
more flexible exercise of their discretion for the benefit of value for money (e.g.
very limited requirements; no mandatory rules on evaluation methodology; de
minimum disclosure).

The comparison between these two Member States allows an insight on the
national legislators” attitude towards the issues of abuse/misuse of discretion
which may lead to corruption. This attitude is thought to be shaped by each
country’s legal culture and perception of the probability of occurrence of the
said abuse/misuse of discretion.

3. Tentative conclusions

Regulating discretion in the context of public procurement has been used as
a tool to address corruption. Examples can be found both at EU and national
levels. However, it is submitted that “legislative corruption proofing” by means
of reducing or eliminating discretion, specifically in the field of award criteria,

(11) See Directive 2004/18/EC, Wh. 46.
(12) See also the mandatory methodology for evaluating the life-cycle costing criterion (Directive
2014/24/EU, Art. 68(3)).
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might be motivated by a blind fear of corruption, rather than an informed
effort to prevent specific abuses/misuses of discretion which are susceptible of
providing opportunities for corruption.

Furthermore, brand new opportunities for corrupt practices might actually
be a result of over-regulating discretion (e.g. by creating textual ambiguities
behind which procurement officers might seek to hide). Finally, it is proposed
that monitoring the use of discretion (namely by placing part of the monitoring
function with the tenderers) and enforcing sanctions for the abuse/misuse of
discretion might prove more efficient in terms of curbing corruption.

In any case, taking into account that EU regulation is meant to be applied
in all Member States, whose national legal cultures are so diverse, it is argued
that Member States should be allowed enough regulatory room to choose
different approaches to regulating discretion and addressing corruption in the
field of public procurement.
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PART III

Corruption and Collusion
in Public Contracts
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CHAPTER 1
Demand aggregation and collusion prevention
in public procurement
BY
Gian Luigi ALBANO
Consip S.p.A., the National Central Purchasing Body, Italy

AND
Department of Economics and Finance,
University LUISS “G. CARLI” — Rome

1. Introduction

Collusion among suppliers is a major problem for most types of procurement,
even though some procurement managers appear still not to be aware of it, let
alone to have the necessary skills to recognize which aspects of procurement
design tend to have the strongest impact on the risk of collusion. A comment by
Graham and Marshall almost three decades ago sounds, in fact, quite current:

“So prevalent are rings, in fact, that a retired auctioneer once noted that in 40
years of auctioneering, he had yet to attend an auction at which a ring was not
present.” (1)

Procurement, be it public or private, is even more subject to the problem
than other types of auctions, because suppliers typically interact repeatedly
for a long time, know each other well and can coordinate their offers thanks
to the transparency of procurement processes, especially those carried out by
public entities. It would be fair to say, though, that the role of transparency
in facilitating collusion appears to be overestimated as many other features
of public procurement markets tend to facilitate cartels’ success so that very
little information is in fact needed to enforce anticompetitive agreements.

This chapter will look closely at one specific aspect of public procurement
design, namely the degree of demand aggregation and some of its concrete
organizational features, and the extent to which this affects the degree of
competition in procurement markets. In carrying out such an exercise the
reader ought to bear in mind that ¢) very little theoretical research has been

(1) D. GRAHAM — R. MARSHALL, Collusive Bidder Behavior at Single-Object Second-Price Auctions,
in Journal of Political Economy, 95, 1987, 1221.
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devoted to this topic, let alone empirical investigations; and it) many forces
come into play when designing procurement processes so that predictions
stemming from stylized economic models often tend to leave aside the most
relevant issues, at least from the point of view of those sailing in the stormy
weather of real procurement processes.

Demand aggregation does affect competition in public procurement markets
by altering the number and the value of “prizes” firms compete for. Moreover,
it affects the participation patterns through the tightness of economic require-
ments. Both aspects are relevant for cartels’ formation and strength.

It is customary to listen to self-declared experts on public procurement using
“demand aggregation” and “centralization” interchangeably. This cannot be
more distant from real procurement design. For instance, the Austrian Federal
Central Purchasing Body, Bundesbeschaffung (BBG), aggregates a consider-
able fraction of public bodies’ needs for foodstuffs and awards framework
agreements, each one split into more than 90 (!) geographical lots.

Lots design is then the reverse side of the demand aggregation medal. It is one of
the most sensitive aspects of procurement design since, if appropriately conceived,
it may allow public buyers to reach, at least from an ex-ante perspective, an accept-
able compromise between savings considerations and the risk of collusion, while
promoting the participation of smaller firms in competitive procurement.

Joint bidding is usually considered another effective device facilitating the
participation of smaller firms in competitive procurements, even for sizeable
contracts. But while vertical consortia among firms are normally considered
pro-competitive, horizontal consortia may disguise collusive agreements.
Thus, one is left wondering whether it would be more effective to regulate the
criteria for consortia formation rather than leaving market forces unleashed
and then having antitrust authorities bear the brunt of uncovering any anti-
competitive behavior. Finally, we will look at some competition concerns that
may arise when demand aggregation is carried out by using framework agree-
ments, as provided by the Directive 2014/24/EU of the European Parliament
and of the Council on public procurement.(2)

2. The basic economic forces of collusion
in public procurement
Although we all seem to have an intuitive rather than structured idea of

what collusion in procurement markets means, it is worth adopting a practical
definition for the purpose of the current chapter. Collusion in procurement

(2) The Directive is available at http://eur-lex.europa.eu|legal-content| EN|TXT|PDF|?uri=0J:JO
L_2014_094_R_0065_01 &qid=1396257739781 &from=EN.
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markets can be thought of as any conduct adopted by a group of firms that
aims at reproducing or approximating the market outcome induced by single,
dominant firm. To achieve this objective, according to Stigler (1964)’s seminal
contribution, (3) firms need to:

* coordinate their strategies (either tacitly or explicitly);

* determine how to share the collusive profit among themselves;

¢ punish deviant behavior, that is, retaliate against those breaching the

collusive agreement.

Since many of the mechanisms for bid coordination have been discussed
elsewhere,(4) in this chapter we will limit ourselves to emphasize that public
procurement markets seem to possess intrinsic features that make cartels more
stable and/or make cartel formation more likely than in other oligopolistic
markets. We can identify a minimal set of pro-collusive characteristics.

Demand predictability. Many procurement contracts are instrumental to
the daily functioning of public organizations (e.g., telephone services, IT and
medical equipment, building and road maintenance). Although downturns in
the business cycle also affect public spending, public demand arguably remains
more predictable than private demand.

Barriers to entry. In public procurement, barriers to entry may stem
from different sources. Economic and technical participation requirements
adversely affect mostly smaller businesses. Moreover, submitting a tender per
se requires a specialized (mainly, administrative) expertise, requiring dedi-
cated personnel. Being fixed, participation costs hurt smaller firms more than
bigger ones. In concessions for public services, barriers to entry are endemic
due to the amount/quality of information about the service gathered by the
concessionaire over a long period of time. Thus non-incumbent firms may
refrain from bidding for concessions simply because of a lack of information
necessary to draft a sustainable business plan.

Fixed quantities. In general, cartels suffer from an inherent instability since
cartel members have an incentive to cheat on the agreed prices andjor quanti-
ties, for example, by selling below the agreed price or outside their assigned terri-
tory. Consequently, cartels have to spend substantial resources to monitor cartel
members’ behavior. Cartel enforcement becomes less costly in public procurement
since public authorities typically announce that they will contract out a fixed
number of units; as a result, demand does not depend on submitted prices and
participating firms need to focus mainly on the financial dimension of the tender.

(3) G.J.STIGLER, A Theory of Oligopoly, in Journal of Political Economy, 72, 1964, 44-61.

(4) See Chapter II and III (Part III) in this book; and R. C. MARSHALL — L. M. MARX, The
Economics of Collusion, The MIT Press, 2012, for a thorough and enlightening (non-technical) analysis of
the economic forces of collusion.
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Demand fragmentation. Similar, albeit non-identical, contracts are awarded
every year by a large number of public authorities. In Italy, as of 2013 the
National Authority for Public Contracts (known with the acronym of Avep)
served more than 15,000 contracting authorities, that is, public organizations
that can carry out procurement procedures. Were these to buy similar prod-
ucts/services independently of each other, public demand would in fact be split
in thousands of separate lots, which would make market sharing agreements
quite cozy. Thus for any given value of aggregated public demand, the higher
the level of demand fragmentation — that is, the higher the number of procure-
ment processes — the easier the risk of collusion among firms. However, a poten-
tially counterbalancing effect is triggered by public demand being chopped
in a higher number of contracts. As the average contract value declines more
(smaller) firms are in a position to participate — due to less stringent economic
requirements — thus enlarging the set of potential bidders.

Market transparency. Stigler originally noted that “[t]he system of sealed
bids, publicly opened with full identification of each bidder’s price and speci-
fications, is the ideal instrument for the detection of price-cutting”.(5) Trans-
parency of procurement processes may facilitate collusion since a cartel can
promptly identify and punish defecting firms. While transparency is widely
advocated as an effective strategy to raise the accountability of public procure-
ment officials, thus reducing the risk of corrupt practices, the availability of
large amounts of information may strengthen collusive agreements.

Scoring rules. There exist technical aspects of procurement design that may
provide, at least marginally, incentives to cartel formation that usually go
unnoticed, or more unnoticed than other aspects. Scoring rules are one of those.
Scoring rules are mathematical algorithms used to evaluate and rank tenders
when the public contract is awarded to the economically most advantageous
tender (a.k.a. best value for money) criterion. Scoring rules transform monetary
bids into a neutral score. In some cases, each bidder’s economic score depends
both on its own tender and on a subset of other bids (possibly all). In particular,
when bids are ranked according to their distance from the (simple) average of all
bids, firms may have a further incentive to coordinate their strategies.(6)

3. Demand aggregation and the risk of collusion

In this section, we will further explore to what extent demand aggregation,
whatever organizational form it may take, can exert a tangible impact on the
degree of competition in procurement markets. We will emphasize that the

(5) G.J.STIGLER, 4 Theory of Oligopoly, cit., 48.
(6) See G. L. ALBANO — M. BIANCHI — G. SPAGNOLO, Bid Average Methods in Procurement, in Rivista
di Politica Economica, 2006, 41-64.
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“optimal” degree of demand aggregation should fall on the spectrum between
full decentralization and full centralization, the actual position depending on
many circumstances and possibly evolving over time.

Buying in bulk may in principle benefit public buyers, since suppliers are in a
position to exploit economies of scale, thus operating at a lower unit cost. Econo-
mies of scale arise whenever production costs comprise a sizeable fraction of fixed
costs, that is, of costs that are independent of the production scale. By increasing
production firms are able to operate at a lower unit cost. Lower production costs,
however, may yield lower purchasing prices only if the buyer keeps intact or
increases its bargaining power. In those markets where the public sector accounts
for a relevant share of the total demand, aggregation and contract standardiza-
tion can put the awardee of a single competitive tendering in a position to signifi-
cantly increase its market share. This strengthens the public agency’s bargaining
power, thus pushing suppliers to compete more fiercely to deliver higher value
for money. Yet two forces conflict with each other. For a given number of competi-
tors, demand aggregation leads to fiercer competition via an enhanced winner-
take-all effect. However, as the size/value of contracts gets larger, smaller firms
may find it impossible to participate in the competitive processes — because of
more stringent economic participation requirements — thus leading to a lower
number of competitors. Consequently demand aggregation does lead to higher
savings only if the (adverse) participation effect is less intense than the buyer’s
stronger bargaining power. The main lesson is, then, that any savings-driven
demand aggregation strategy ought to be designed by anticipating the composi-
tion of the relevant market resulting from that specific strategy.

Policy makers, at least at the EU level, seem to be aware of the main costs
and benefits of demand aggregation, as noted in the current proposal for a
revised European Directive on public procurement:

“[T]here is a strong trend emerging across Union public procurement markets
towards the aggregation of demand by public purchasers, with a view to obtaining
economies of scale, including lower prices and transaction costs, and to improving
and professionalising procurement management. This can be achieved by concen-
trating purchases either by the number of contracting authorities involved or by
volume and value over time. However, the aggregation and centralisation of
purchases should be carefully monitored in order to avoid excessive concentration of
purchasing power and collusion, and to preserve transparency and competition, as
well as market access opportunities for small and medium-sized enterprises.” (7)

The analysis undertaken so far addresses EU policy makers’ concerns by high-
lighting under what circumstances demand aggregation may generate benefits
to the whole system. However, this potential advantage may come at a cost.

(7) hitp:||ewr-lex.europa.eu|Lex UriServ| Lex UriServ.do?uri=COM :2011:0896: FIN:EN:PDF, 19.
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By reducing participation and competition, demand aggregation may facilitate
anti-competitive behaviour.(8) Conversely, demand fragmentation could foster
participation and competition. Consequently, the potential benefits from demand
aggregation in terms of savings may be wiped out by a higher risk of collusion that
adversely affects savings. As often happens, practice is a much better teacher than
highly sophisticated theory.(9) “Smart” procurement would require being able to
anticipate how the degree of aggregation affects the relevant market, that is, how
it affects the number of potential participants. Thus market intelligence and expe-
rience (i.e., recording and analysing participation patterns over time) are crucial to
fine-tune the appropriate degree of demand aggregation.

Consider, for instance, the case of a particular type of medical equipment
such as ultrasound machines. The procurement market in Italy is charac-
terized by around 800-1000 potential buyers (mainly hospitals) and 6 (big)
producers. Now one need not be a world-known expert to jump to the (correct)
conclusion that a complete demand fragmentation — namely, each potential
buyer carrying out its own procurement process — would be bliss for producers/
suppliers. Thus some degree of demand aggregation would benefit public
buyers and, ultimately, taxpayers.

Aggregation is not, however, a panacea. In fact, one commonly made
mistake is the assumption that aggregating demand leads almost inevitably
to a one single contract being awarded. In practice, aggregating the demand
of several public organizations does not necessarily require awarding one
contract whose value is equal to the sum of the single demands. There are in
fact potentially many solutions to split the aggregated demand into lots. The
EU policy makers also emphasize this last point when stating that:

“[...] to enhance competition, contracting authorities should in particular be
encouraged to divide large contracts into lots. [...] Where contracts are divided into
lots, contracting authorities should, for instance in order to preserve competition or
to ensure reliability of supply, be allowed to limit the number of lots for which an
economic operator may tender; they should also be allowed to limit the number of
lots that may be awarded to any one tenderer[...]” (10)

At least three competition-relevant aspects stand up from the text above.
Splitting contracts into lots may favour participation by lowering the economic
requirements that often hamper the entry of smaller firms into the public
procurement market. Second, smaller firms may target those lots where they

(8) See, for instance, The Office of Fair Trading, Assessing the Impact of Public Sector Procurement
on Competition, 2004, 16-20 and 110-125.

(9) Most of my thoughts on this subject are borrowed more from my everyday practice as a
supervisor of centralized procurement strategies in Italy rather than my background as a Lecturer in
Economics. So, at least in this case, I am unashamedly proud of eating my own cooking.

(10) Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on
public procurement and repealing Directive 2004/18/EC.

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 160 29/08/2014 17:05:31



DEMAND AGGREGATION AND COLLUSION PREVENTION 161

may enjoy a competitive advantage (say, for logistics-related reasons) with
respect to bigger firms. Third, bigger firms are in a position to bid for a bundle
of lots so as to maximize the return from economies of scale. However, multiple
lots per se do not guarantee multiple awardees. That is, it may still be the case
that one single (possibly big) firm is awarded all lots. For this reason, the EU
policy makers seem to be keen to allow public buyers to make use of a tool
ensuring a minimum set of awardees. These two aspects of division into lots
and participation/award limit will be the object of the next section.

4. Lots and Competition

As briefly mentioned above, demand aggregation does not necessarily imply
awarding one single contract. There are at least three main efficiency-driven
reasons for splitting a contract into lots:

o Higher level of competition. Small firms may compete on a subset of lots
thus putting competitive pressure on bigger firms.

¢ Benefits from specialization/know-how. Small firms that traditionally
operate in limited geographical areas adapt themselves more quickly to
local buyers’ changing needs or simply better fulfil local buyers’ require-
ments (say, in terms of logistics).

* Reduced risk of lock-in. The higher the degree of competition for each lot (as
measured by the number of actual distinct bids) the higher the level of contest-
ability over time, thus the more likely that the supply base will not collapse
to a few or, at the limit, to one (big) firm. Obviously, this potential benefit has
to be weighed against the cost of switching from one contractor to another.

Once procurement designers are comfortable that demand aggregation
should not lead to one single public contract, a new set of problems arises. The
first and probably the most important decision concerns the optimal number
of lots.(11) The second involves the nature of the awarding mechanism used
by, say, a centralized agency to award multiple lots, that is, whether different
contracts are to be awarded sequentially rather than simultaneously.

4.1. The nature of the awarding mechanism

Sequential (lowest-price) competitive tendering procedures for multiple
objects are very common in public procurement. Contracts for different but
related goods (for example printers, laptops, desktops, monitors, servers) are

(11) We will not elaborate on this topic since a number of existing contributions have already
explored it in depth. See, above all, N. DIMITRI — G. P1GA — G. SPAGNOLO (eds. by), Handbook of Procure-
ment, Cambridge University Press 2006, Chapters 7 (“Division into Lots and Competition in Procure-
ment”) and 14 (“Preventing Collusion in Procurement”).
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typically awarded separately, that is, sequentially. There are two ways in which
a sequential format may ease a collusive agreement among bidders, compared
to a simultaneous one. The first, intuitive collusive drawback of a sequential
competitive procurement is linked to the ability of cartel members to iden-
tify defections and react faster, within the same sequence. This is because
in many real world sequential (selling) auctions and procurement tendering
procedures, a large amount of information is usually disclosed at the end of
each competitive stage, including firms’ rankings and prices. Quick detection
limits the defector’s short run gains, making the enforcement of collusion in
the sequential format easier than in a simultaneous one. In the case of procure-
ment of related goods, this effect can be seen as an increase in the frequency of
interaction. It is stronger the larger the number of related goods sequentially
procured (or the smaller the lots in which a given divisible good is fractioned
before being procured). The second effect is linked to the possible asymmetry
among colluding suppliers. The viability of cartels is often limited by the pres-
ence of so called “mavericks”, that is, firms that are difficult to restrain as
they have more to gain from undercutting a cartel (or less to gain from being
part of it). If tenderers are not alike — be it in terms of market shares, efficiency
or access to the credit market — a sequential competitive tendering can facili-
tate collusion by allowing the ring to soften the maverick’s aggressiveness by
“splitting the cake” so as to allocate the maverick the last object(s) in a given
sequence. This minimizes the maverick’s incentive to defect and improves the
viability of the ring.

So is there any sensible guidance for public procurement designers if they
cannot modify the awarding mechanism, that is, if they are unable to award
all lots simultaneously? It has been shown(12) that a simple and effective
strategy against collusion is a “large-lot-last” policy, that is, tendering the
most valuable lot at the end of each sequence, so that the largest deviation
cannot be punished before a new sequence of procurement lots starts, which
may happen much farther into the future. Since the value of each of the lots
procured and their place in the sequence are typically decisions in the hands of
the procurer, implementing such a policy appears rather easy.

4.2. From static competition to dynamic competition:
award or participation limits?
Let us suppose that a centralised public procurement agency (CPPA) is in

the (arguably comfortable) position to determine the optimal level of demand
aggregation that would maximize the value of savings today. Is it always in

(12) G. L. ALBANO — G. SPAGNOLO, Asymmetry and Collusion in Sequential Procurement: A Large Lot
Last Policy,in The B.E. Journal of Theoretical Economics, Vol. 10, 2010, 1-18.
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the CPPA’s interest (assuming that the latter’s objective function consistently
aggregates the objective functions of those public bodies using the CPPA’s
purchasing arrangements) to adopt a short-term approach to savings maxi-
mization? Said differently, to what extent are the aggregation strategies today
likely to affect the attainable levels of savings tomorrow?

There are at least two good reasons to adopt a longer-horizon approach to
competition in public procurement, namely to recognize that the level of partic-
ipation (and thus the level of competition) today affects the level of participa-
tion (and, again, the level of competition) tomorrow. First of all, participation is
costly. Thus bidding unsuccessfully over time for public contracts may become
financially too burdensome, especially for smaller firms, which may be forced
to stop bidding. As the set of potential participants shrinks over time, the
risk of anti-competitive behaviour among the surviving firms becomes, ceteris
paribus, more than a theoretical matter. Secondly, in procurement markets for
specialized services such as ICT services, contractors are able to learn over
time crucial information that may help them increase the likelihood that they
will be awarded future contracts. This is a documented form of know-how-
driven lock in that may adversely affect participation over time.(13)

The considerations set forth above suggest that, in some circumstances, the
buyer may find it profitable to limit the degree of competition today in order
to preserve a sufficiently high level of participation and competition tomorrow.
To be sure, the provision in the current (albeit provisional) text of the Euro-
pean Directive for public procurement, whereby public buyers may use award
or participation limits (to increase the number of awardees), seems to be
well-rooted in efficiency considerations, provided that we take a deeper and
dynamic stance when looking at specific public procurements. However, an
immediate and still unsolved question that is likely to spur economic research
is whether limiting participation (that is the number of lots for which any given
participant is allowed to bid) is more pro-collusive than limiting the number of
lots that any one participant can be awarded.

5. Demand aggregation and joint bidding

The lower participation effect due to demand aggregation discussed in
section 3 hinges on the assumption that participating firms always behave as
solo bidders. Casual observation in public procurement practices reveals also

(13) Some empirical evidence of an “incumbent effect” in the procurement for ICT services is
discussed in G. L. ALBANO — F. DINT — R. ZAMPINO, Bidding for Complex Projects: Evidence from the
Acquisition of IT Services by the Italian Ministry of Economy and Finance,in M. A. Wimmer — H. Jochen
Scholl — M. Janssen — R. Traunmiiller (eds. by), Electronic Government. 8th International Conference,
EGOV 2009. Springer Verlag 2009, 353-363.
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the relevance of joint bidding, that is, the practice of two or more similar firms
submitting a single bid. Anticompetitive issues may arise when “horizontal”
bidding consortia are active, that is, when similar firms that are normally
competing with each other submit a single tender. Bidding consortia among
potential competitors, whether or not temporary, are rather common in
public and private procurement. They have been known for quite a while to
researchers because they were (sporadically) used by some oil companies to bid
in U.S. auctions for offshore leases.(14) In late 1975, however, the U.S. Depart-
ment of the Interior made a drastic U-turn and forbade the largest crude-oil
producers from submitting joint bids for outer continental shelves leases. The
presumption was that joint bidding was aimed at reducing the number of bids
and thereby lowering prices, although there was little research supporting such
a policy change.(15)

To be sure, joint bidding does reduce the number of independent bids when
smaller firms unable to participate as solo bidders decide not to constitute a
consortium. Consequently, if not challenged by competition authorities, unreg-
ulated joint bidding could easily be used to enforce price fixing agreements
among all bidders, thus eliminating competition altogether.

That joint bidding consortia can be used as a price-fixing device to elimi-
nate competition altogether is far from being a mere theoretical conjecture. In
February 2012, two U.S. oil and gas companies accused of illegally working
together in auctions of four natural gas leases on federal land in Colorado agreed
to pay $275,000 each to settle the claim. The case is the first federal challenge
to an anti-competitive bidding agreement for mineral rights, according to the
U.8. Department of Justice (DOJ). The complaint alleged that the two compa-
nies were separately developing natural gas resources in western Colorado. In
2005, the companies allegedly entered into a written agreement whereby they
agreed that only one company would bid at the auctions and would then assign
an interest in acquired leases to the other company. One firm separately bid
at U.S. Bureau of Land Management auctions and won leases with an average
price of $25 an acre, in one instance paying $2 an acre. According to the DOJ,
the United States received less revenue from the sale of the four leases than it
would have received had the companies competed against each other at the
auctions. As a result, the DOJ determined that the agreement was not part
of any “pro-competitive” or “efficiency-enhancing collaboration”. The United

(14) Our focus in this chapter is on “horizontal” bidding consortia, among similar firms that are
normally competing with each other, so we disregard “vertical” consortia between firms specialized in
different components of, say, a bundled procurement contract, which are usually admitted and welcome
in procurement.

(15) See O. O. ILEDARE — A.G. PULSIPHER, Joint Bidding Restriction Policy ofr Selective E &P Firms
un the U.S. Gulf of Mexico: How Persuasive is Its Effectiveness?, in Energy Policy, 2007, 3126-3133.
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States” investigation reportedly resulted from a whistleblower lawsuit filed
under the qui tam provisions of the False Claims Act. Those provisions allow
for private parties to sue on behalf of the United States and, if successful, to
receive a portion of any recovered damages.(16)

In Italy, a remarkable case is the one investigated by the Italian Competi-
tion Authority (ICA) in 1997.(17) The Municipality of Milan filed a complaint
alleging the existence of a collusive agreement among the insurance companies
that were invited to submit a tender for an insurance contract. Indeed, following
the “boycott” of two public tenders and a third unofficial tender, the Municipality
found itself bound to negotiate privately the insurance service with a single group
of companies led by Assitalia. The ICA found that, after the call for tender, some
of the main insurance companies joined a consortium to make a co-insurance bid
to the Municipality. The ICA argued that the strategy adopted by the bidding
consortium, besides eliminating the rivalry among its members, was aimed at
deterring other companies from participating in the competitive process.

For this reason, one may wonder whether joint bidding should be subject
to some form of regulation. We have shown elsewhere(18) that the existence
and type of regulation differ enormously across countries in Europe; and that
— when present — regulations are in several cases related to the ability of an
individual firm to be admitted as a solo bidder. The variety of regulatory
approaches found in Europe, sometimes contradictory and including many
cases of no regulation at all, seems to point toward a lack of a clear vision, if not
bare understanding, of the main consequences of any specific policy. Whether
regulation is to be preferred to a free-market approach depends also on organi-
zational features of procurement markets. When a sizeable fraction of public
demand is aggregated though a CPPA that awards framework agreements on
behalf of other government departments, and if the latters are forced by law
to issue purchasing orders by relying on the CPPA’s purchasing arrangements,
one may reasonably maintain that some forms of regulation of joint bidding
are to be preferred so as to minimize the risk that consortia will be used for
anti-competitive purposes. It should be noted, though, that, once tenders
are submitted and evaluated, the CPPA’s and antitrust authorities’ objective
functions do not necessarily coincide. The latter aims at uncovering and pros-
ecuting cartels at any stage of the procurement process, whereas the former
has to deliver good value for money to a set of final users that may not have
an outside option. Sometimes good value from money may be the outcome of a
collusive agreement.

(16) Details retrieved from http: | [www.justice.gov/opa|pr|2012| February|12-at-219.html.

(17) See ICA Decision No. 5333 of 25 September 1997, Bollettino No. 39/97.

(18) See G. L. ALBANO — G. SPAGNOLO — M. ZANZA, Regulating Joint Bidding in Public Procurement,
in Journal of Competition Law and Economics, 2009, 335-360.
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6. The risk of collusion in Framework Agreements

Framework agreements (FAs) are anticipated arrangements for the
delivery of goods and services over a certain period of time. According to
both international practices and regulation, three broad definitions of FAs
can be identified:

I. The European Union (EU), in the 2004 procurement Directive,(19)
defines framework agreements as “agreements between one/more
contracting agencies and economic operator(s) (...) to establish the
terms governing contracts to be awarded during a given period {...)
with regard to price and (...) the quantities envisaged.”

II. The United States have adopted different variations on FAs such as:
Government-Wide Acquisition Contracts (GWAC), Indefinite Delivery/
Indefinite Quantity (IDIQ) contracts and Multiple Award Schedules
(MAR), all of which imply multiple standing contracts with subsequent
competitions for task or delivery orders.(20)

III. The United Nations Commission on International Trade Law (UNCI-
TRAL) defines a framework agreement as a transaction to secure the supply
of a product or service over a period of time (periodic/recurrent purchase
arrangement, periodic requirements arrangement, periodic supply vehicle).

The three families are linked by two common traits: the aggregation of
demand for goods and services to be delivered/provided at different moments
in time; and the adoption of a two-stage procurement process. Because of its
two-stage nature the conclusion of a FA leads to the emergence of “new market”
characterized by two salient features: i) the number of firms will be, in general,
lower than the set of competing firms at the first stage; ii) firms in the FA know
that they will be competing (through “call-off” competitions) over time for a
stream of purchase orders.(21) When the FA does not allow entry of new firms
at a later stage,(22) the resulting market will bear a straightforward resem-
blance with an oligopolistic market in which firms may be tempted to adopt
collusive strategies, thus softening competition to raise profit. Coordination,
whether explicit or tacit, is both tempting and feasible since firms interact over

(19) Directive 2004/18/CE, “On the coordination of procedures for the award of public works
contracts, public supply contracts and public service contracts”, available at http:[/ec.europa.eu.

(20) A compared analysis on the usage of framework agreements in Europe and US is outlined in
C. R. YUKINS, Are IDIQs Inefficient? Sharing Lessons with European Framework Contracting, in PCLJ,
2008, 545-568.

(21) For a more in-depth economic analysis of framework agreements see G. L. ALBANO — M.
SPARRO, A Simple Model of Framework Agreements: Competition and Efficiency, in Journal of Public
Procurement, 2008, 356-378.

(22) Under the 2004 European Directive, this type of “open” arrangement was what is known as a
Dynamic Purchasing System.
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time. In oligopolistic markets it typically takes a rather simple form. Firms
set a high price and keep it stable over time only if no-one undercuts its rivals
at any point in time. Cheating is normally deterred by the threat of a possibly
ever-lasting price war. In what follows, we will emphasize how the design of the
FA and the stream of call-offs may increase the risk of collusion among firms.

The sequence of call-offs could, in principle, be assimilated to a public
contract split into several lots, the difference being that lots are awarded at
different points in time. For a given number of firms in the FA and for a given
overall value of the latter, the higher the number of call-offs the higher the risk
of collusion since there will be a higher number of “pie-sharing” arrangements
to sustain a collusive scheme. One countermeasure would consist, whenever
compatible with final demand, in lowering the number of call-offs (that is,
reducing the frequency of interaction) by increasing the value of each call-off.
This would reduce the number of potentially feasible collusive allocations.
However, firms would probably then be required to have higher financial/
economic capacities, which would, in principle, reduce the number of competi-
tors in the FA, thus making collusion more likely.

When deciding whether to adhere to a collusive strategy, each firm needs to
evaluate the net benefits from current deviations — namely, short-run profit minus
the expected cost arising from other firms’ punishing strategies — against the
present value of benefits from cooperation. The latter depends crucially on firms’
ability to predict as precisely as possible the stream of call-offs. The more predict-
able the stream of call-offs the more confident firms will be on “how much collu-
sion is worth”. Consequently, preventing collusion might mean not announcing in
advance the precise stream of purchase orders that will take place in the FA.

There exists another dimension connected with the number of call-offs, namely
the degree of symmetry among suppliers. Symmetric firms might be simply inter-
preted as firms having similar market shares/production costs.(23) If suppliers are
asymmetric, then symmetric (i.e., of similar value) call-offs may constitute an anti-
collusive device, for it makes more difficult to achieve an agreement on how to
split the lots. Conversely, when suppliers are fairly symmetric, collusion deterrence
might be pursued by a sequence of asymmetric call-offs.

Asymmetry among firms may be a consequence of the first stage of competi-
tion. When the FA is concluded by using the economically most advantageous
tender (EMAT) criterion, firms may be allowed to “carry forward” a fraction
of the awarded technical score. This case may arise(24) when participating

(23) The two dimensions are in fact likely to be positively correlated.

(24) “Inherited” technical score was one of the features of the two framework agreements designed
by Consip Ltd for acquiring IT services on behalf of the Department of Treasury of the Ministry of
Economy and Finance in 2008 and 2011.
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firms’ technical proposals refer to aspects that are common to all subsequent
call-offs. Thus, upon competing for each single call-off firms may inherit the
fraction of the initial technical score that was awarded at the first stage. Let
us suppose that at the first stage higher-ranked firms display the higher-than-
average technical score and lower-than-average economic score. To make this
more concrete, consider the following example in which the maximum tech-
nical and financial scores are 60 and 40, respectively:

Technical score Financial score Total score
Firm A 46 8 54
Firm B 40 10 50
Firm C 30 15 45

The FA is concluded with firms A, B, and C. Assume also that when
bidding for the sequence of call-offs, each firm inherits 50% of the technical
score awarded at the first stage, that is, firm A starts with 23 points, firm B
with 20 and firm C with 15. How will such an asymmetric scenario affect the
risk of collusion among firms? Observe first that firms B and C submitted
higher discounts than firm A. If the design of the FA forbids firms from
raising their prices at the call-off stage above those submitted at the first
stage,(25) any symmetric “pie-sharing” collusive agreement (that is, firms
rotate in winning call-offs by having firm A be awarded the first contract,
firm B the second, firm C the third and so on) would leave firm A with higher
collusive profit than its competitors. Thus, if firms are alike with respect
to other economic dimensions such as market shares/sizes/production costs,
incentive-compatibility constraints require the cartel to allocate a higher
number of contracts to firm C than to firm B, and a higher number to the
latter than to firm A. Thus for a given value of the FA and for a given stream
of call-offs, score-heterogeneous firms are likely to find it more difficult to
agree on a collusive scheme than firms competing for call-offs on a “level”
playing field.

7. Concluding remarks

In this chapter, we have raised a seemingly simple question: to what extent
a particular feature of public procurement models, namely the degree of
demand aggregation, may lead to a higher risk of anticompetitive behavior in
procurement markets! We have maintained that the answer is likely to depend

(25) The Italian regulation of framework agreements goes in that direction.
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on many aspects of procurement design that often go unnoticed or, at least, are
not enough emphasized in research papers or workshop discussions.

We have argued that demand aggregation does not necessarily hinge on
bundling/merging many separate contracts into one big contract, and that
a sound “lots design” may favor the participation of smaller firms, thereby
reducing the risk of collusive agreements among bigger firms. The point then
becomes whether we have any evidence of procurement design satisfying both
features. “Theories” on public procurement design are very seldom backed by
adequate evidence. However, we can perform a simple empirical exercise that
is compatible with the statement that demand aggregation does not lead to
adverse effects in terms of participation (especially by SMEs) and, as a result,
does not necessarily generate further competition concerns.

The chart below summarizes some of the findings contained in a study on
SMEs’ performance in public procurement markets at the EU level.(26) We
have also gathered data on SMEs performance in framework agreements
awarded by Consip Ltd. During the period march 2011-july 2012, 34% of the
contracts/lots were awarded to SMEs. This seems to be in line to what meas-
ured at the EU level given that the value of lots in the NFCs awarded by Consip
is above € 1 million. In other words, demand aggregation by a CPPA together
with an appropriate division into lots does not seem to add any further adverse
effect to SMEs performance in public procurement markets.

Figure 1: Shares of public contracts according to firms’ size
in the EU-27 in the period 2006-09.
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(26) Author’s elaborations on data retrieved from Evaluation of SMEs’ access to public procurement
markets in the EU — DG Enterprise and Industry, GHK Final Report, September 2010.
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170 CORRUPTION AND COLLUSION IN PUBLIC CONTRACTS

This does not constitute any conclusive evidence. It is compatible, however,
with the initial conjecture that the demand aggregation and an appropriate
lots design do not hurt SMEs (in terms of likelihood of success) more than
what would happen if contracts of similar values were awarded by many
public authorities acting independently from each other. More research, espe-
cially grounded on empirical evidence, should be carried out to support policy
making and to better advise those involved in design of public procurement
strategies.
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CHAPTER 2
Prevention and deterrence of bid rigging:
a look from the new EU directive on public procurement
BY
Albert SANCHEZ GRAELLS

Senior Lecturer in Commercial Law, University of Leicester

Introduction

As a departing point and before entering the analysis of the new EU Direc-
tive 2014/24 on public procurement, (1) it is worth stressing that the effective-
ness of public procurement and its ability to contribute to the proper and most
efficient carrying on of public interest obligations is conditional upon the exist-
ence of competition in two respects or separate dimensions. One of them has been
expressly recognised for a long time by public procurement regulations, which
have tried to foster competition within the specific tender by attracting a rela-
tively large number of participants (or, at least, a sufficient number to ensure
effective competition for the given public contract) and by preventing collusion
or bid rigging amongst tenderers. Public procurement rules protect and promote
competition — in this narrow sense — as a means to achieve value for money and
to ensure the legitimacy of purchasing decisions. From this perspective, competi-
tion is seen as a tool, as an instrument to allow the public purchaser to obtain
the benefits of competitive pressure among (participating) bidders, as well as
a key instrument to deter favouritism and other corrupt practices and devia-
tions of power.

However, a subtler and stronger dependence of public procurement on
competition in the market exists,(2) but it is implicit and has generally been

(1) Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on
public procurement and repealing Directive 2004/18] EC. Most of the considerations made in connection
with Directive 2014/24 will be equally or analogously applicable to public procurement conducted under
the parallel rules of 2014/23/EU of the European Parliament and of the Council of 26 February 2014 on
the award of concession contracts, and of Directive 2014/25/EU of the European Parliament and of the
Council of 26 February 2014 on procurement by entities operating in the water, energy, transport and postal
services sectors and repealing Directive 2004/17|EC.

(2) Office of Fair Trading (OFT) | econ, Assessing the Impact of Public Sector Procurement on Compe-
tition, 2004, available at oft.gov.uk/shared_oft|reports|comp_policy|oft742c.pdf, last accessed 23 January
2012. See also OFT, Competition in mized markets: ensuring competitive neutrality, 2010, available at oft.
gov.uk|shared_oft|economic_research|oft]1242.pdf, last accessed 23 January 2012.
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172 CORRUPTION AND COLLUSION IN PUBLIC CONTRACTS

overlooked by most public procurement studies.(3) In order to attain value for
money and to work as a proper tool for the public sector, public procurement activi-
ties need to take place in competitive markets. (4) Public procurement rules assume
that markets are generally competitive — in the broad sense — or, more simply,
take as a given their economic structure and competitive dynamics.(5) The
existence of competitive intensity in the market is usually taken for granted,
or simply disregarded, in public procurement studies. In general terms, this
approach is correct in that public procurement is not specifically designed to
prevent distortions of competition between undertakings. However, issues
regarding competition in the market are not alien to public procurement,(6)
and need to receive further attention and a stronger emphasis(7) — as indeed,
recently seems to be the case, both in procurement practice(8) and case law.(9)
Hence, the study of the interaction between procurement and competition
needs to keep an eye open for potential competitive impacts in a broader setting
than each tender in itself: i.e. has to (also) focus on general market dynamics.
Nonetheless, and without forgetting the broader implications of the design of
procurement rules for market competition, this chapter will focus specifically on
the issue of collusion in procurement procedures and, more specifically, on the
changes and improvements introduced in new EU Directive 2014/24 on public
procurement. More specifically, this chapter will try to highlight how bid rigging
seems pervasive in the public procurement setting across the European Union,

(3) Exceptionally, the relevance of competition in the market (as protected by competition law)
for the proper functioning is stressed by P. A. TREPTE, Regulating Procurement. Understanding the Ends
and Means of Public Procurement Regulation, Oxford, Oxford University Press, 2004, 57, 61 and 122. See
also C. MUNRO, Competition Law and Public Procurement: Two Sides of the Same Coin?, in PPLR, 2006,
352. Compare with J. F. BRISSON, Les fondements juridiques du droit des marchés publics, Paris, Imprim-
erie Nationale, 2004, 25; and O. BLACK, Conceptual Foundations of Antitrust, Cambridge, Cambridge
University Press, 2005, 9.

(4) The case has been made convincingly by R. D. ANDERSON — W. E. Kovacic, Competition Policy
and International Trade Liberalisation: Essential Complements to Ensure Good Performance in Public
Procurement Markets, in PPLR, 2009, 67, 70-2. Similarly, stressing the importance to shield public
procurement from anticompetitive market practices, see D. E. BRUNK, Governmental Procurement:
“FAR” from a Competitive Process, in G. Piga — K. V. Thai (eds. by) Advancing Public Procurement:
Practices, Innovation and Knowledge — Sharing, Boca Raton, PrAcademics Press, 2006, 156.

(5) G.Pica—K. V. THAL The Economics of Public Procurement: Preface, Rivista di Politica Economica,
2006, 3; K. V. THAL, Public Procurement Re-examined, in Jowrnal of Public Procurement, 2001, 9.

(6) See W. SAUTER — H. SCHEPEL, State and Market in European Union Law. The Public and Private
Spheres of the Internal Market before the EU Courts, Cambridge, Cambridge University Press, 2009, 49.
Similarly, S. SIMONE — L ZANETTINI, Appalti pubblici e concorrenza, in L. Fiorentino (ed. by) Lo Stato
compratore. L acquisto di beni e servizi nelle pubbliche amministrazioni, Bologna, Il Mulino, 2007, 119.

(7) Similarly, see O. DEKEL, The Legal Theory of Competitive Bidding for Government Contracts, in
PCLJ, 2008, 237; B. MUKHOPADHYAY, Evaluating Public Procurement, in Review of Market Integration,
2011, 21; and P. CHIRULLI, Public Contracts, in International Journal of Public Administration, 2011, 134.

(8) S. TAYLOR, The challenge of competitive neutrality in public procurement and competition policy:
the U.K. health sector as case study, in Competition Policy International, 2011, 7.

(9) G.S. OLYKKE, How does the Court of Justice of the European Union pursue competition concerns
in a public procurement context?, in PPLR, 2011, 179.
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PREVENTION AND DETERRENCE OF BID RIGGING 173

despite increased enforcement and advocacy efforts (a situation that should come
as no surprise to economists, but that may still puzzle lawyers) (§11). On the basis
of such (anecdotal) evidence — which justifies the additional efforts to design
collusion-preventing procurement devices — the chapter will then proceed to the
analysis of two of the instruments and provisions designed to prevent and deter
bid rigging that have been included in the new EU Directive on public procure-
ment: the rules on division of contracts into lots (art. 46), and the streamlining of
rules controlling the disqualification and exclusion of competition law infringers
(art. 57) [presenting the arguments that would have justified a more developed
suspension and debarment regime in the revised version of the Directive] (§I11).
Some brief conclusions will be offered on the current situation regarding preven-
tion and deterrence of bid rigging in the EU public procurement rules (§IV).

Part 1

1. The Apparent Pervasiveness of Bid Rigging Despite
Increased Enforcement Efforts

As mentioned in passing, restrictions of competition generated by undertak-
ings participating in public procurement — mainly related to bid rigging — have
so far attracted most of the attention as regards the intersection of competi-
tion law and public procurement,(10) and economics offers good reasons for
this. The analysis of the economic theory and its correlation in actual prac-
tice will help us understand better the relevance of developing effective tools
to prevent, identify and deter bid rigging in public procurement, and will set
the framework for the analysis of the new EU Directive on public procurement
that we will attempt later (§I1I).

2. Brief Economic Background

It is necessary to stress that, in and by themselves and due to their very
intrinsic characteristics, public procurement rules create a (competitive)
environment that facilitates collusion. As clearly stressed by the OECD:

(10) Indeed, this has been the main focus of international efforts, particularly by the OECD, which
has recently published detailed guidelines to help design public procurement regulations to prevent
collusion; see OECD, Guidelines for Fighting Bid Rigging in Public Procurement. Helping Governments to
Obtain Best Value for Money, 2009. See also ibid., Public Procurement: The Role of Competition Authori-
ties in Promoting Competition, 2007. This is also the focus of recent scholarly studies in this field; for
instance, C. CABANES — B. NEVEU, Droit de la concurrence dans les contrats publics. Pratiques anticoncur-
rentielles, abus de position dominante, controls et sanctions, Paris, Le Moniteur, 2008; as well as some prac-
titioners’ guidance, see W. E. Kovacic, The Antitrust Government Contracts Handbook, Chicago, ABA
Section of Antitrust Law, 1990.
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174 CORRUPTION AND COLLUSION IN PUBLIC CONTRACTS

“[t]he formal rules governing public procurement can make communication
among rivals easier, promoting collusion among bidders. While collusion can
emerge in both procurement and «ordinary» markets, procurement requlations
may facilitate collusive arrangements”.(11) The fact that public procurement
rules increase the likelihood of collusion among bidders has been convine-
ingly proven in economic literature(12) and it is out of question that, under
most common market conditions, procurement regulations significantly
increase the transparency of the market and facilitate collusion among
bidders through repeated interaction.(13) However, this key (economic)
finding has not generated as strong a legislative reaction as could have been
expected — and most public procurement regulations still contain numerous
rules that tend to increase transparency and result in competition-
restrictive outcomes (such as bid disclosure, pre-bid meetings, restrictions
on the issuance of invitations to participate in bidding processes to a rela-
tively pre-defined or stable group of firms, etc.).(14) In the end, given that
public procurement regulations are likely to facilitate collusion amongst
bidders, it is not surprising that a large number of cartel cases prosecuted
in recent years have taken place in public procurement settings,(15) and
that the main focus of the (still limited) antitrust enforcement efforts in
the public procurement setting lies with bid rigging and collusion amongst
bidders, as the actual case law shows. In the following section, we will
look at some cases that clearly indicate that economic theory translates
into practice and, consequently, why preventing and deterring bid rigging

(11) OECD, Public Procurement: Role of Competition Authorities, 2007, 7.

(12) For recent references, see G. L. ALBANO et al., Preventing Collusion in Public Procurement, in
N. Dimitri et al. (eds. by), Handbook of Procurement, Cambridge, Cambridge University Press, 2006, 347.

(13) For a theoretical framework see R. P. MCAFEE — J. MCMILLAN, Incentives in Government
Contracting, Toronto, Toronto University Press, 1987, and F. NAEGELEN — M. MOUGEOT, Les marchés
publics: régles, stratégies, politiques, Paris, Economica, 1993. For recent references, see W. E. Kovacic
et al, Bidding Rings and the Design of Anti — Collusive Measures for Auctions and Procurements, in N.
Dimitri et al. (eds), Handbook of Procurement, Cambridge, Cambridge University Press, 2006, 381. See
also S. TANAKA — S. HAYASHI, Bid-Rigging in Japanese Public Procurement, in K. V. Thai (ed. by),
Towards New Horizons in Public Procurement, Boca Raton, PrAcademics Press, 2010, 150.

(14) However, some contracting authorities do adopt certain anti-collusion measures when
designing their procurement processes; see L. CARPINETI et al., The Variety of Procurement Practice:
Evidence from Public Procurement, in N. Dimitri et al. (eds), Handbook of Procurement, Cambridge,
Cambridge University Press, 2006, 14.

(15) K. L. HABERBUSH, Limiting the Government’s Exposure to Bid Rigging Schemes: A Critical
Look at the Sealed Bidding Regime, in PCLJ, 2000-2001, 97, 98; and R. D. ANDERSON — W. E. Kovacic,
Competition Policy and International Trade Liberalisation, cit., 67. It will also be relevant to see whether
public enforcement can be coupled with a growing trend of private enforcement of competition rules in
the area of public procurement; see M. MACI, Private Enforcement in Bid-Rigging Cases in The European
Union, in European Competition Journal, 2012, 211. In general, for recent discussion of these issues, see
the videotaping of an interesting exposition by M. CARPAGNANO, Profili antitrust: I fenomeni di collusione
nella partecipazione alle gare pubbliche, in Seminari di specializzazione: ‘Il bene concorrenza e le tutele
predisposte dall ordinamento nelle gare pubbliche’, available at jus.unitn.it/services|arc/2012/0120/home.
html?goback=2%2Egde_3797103_member_110211178#a4, last visited 7 May 2012.
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should rank very high in the list of goals of public procurement regulations
and, consequently, attract substantial attention in current procurement
regulation reform processes.

3. Reflections of Economic Theory in Practice

As already indicated, it is worth highlighting that most competition deci-
sions related to public procurement involve bid rigging by tenderers — which
may take several forms, such as bid rotation, submission of cover bids, bid hold-
up, submission of excessive bids to force an increase in the expenditure ceiling
estimated by the tendering authority, etc. According to the OECD, the several
types of bid rigging schemes can be conceptualised, so that a general descrip-
tion of each of these practices could be the following:

“Cover bidding. Cover (also called complementary, courtesy, token, or symbolic)
bidding is the most frequent way in which bid-rigging schemes are implemented.
It occurs when individuals or firms agree to submit bids that involve at least
one of the following: (1) a competitor agrees to submit a bid that is higher than
the bid of the designated winner, (2) a competitor submits a bid that is known
to be too high to be accepted, or (3) a competitor submits a bid that contains
special terms that are known to be unacceptable to the purchaser. Cover
bidding is designed to give the appearance of genuine competition.

Bid suppression. Bid-suppression schemes involve agreements among competi-
tors in which one or more companies agree to refrain from bidding or to with-
draw a previously submitted bid so that the designated winner’s bid will be
accepted. In essence, bid suppression means that a company does not submit a
bid for final consideration.

Bid rotation. In bid-rotation schemes, conspiring firms continue to bid, but
they agree to take turns being the winning (i.e., lowest qualifying) bidder. The
way in which bid-rotation agreements are implemented can vary. For example,
conspirators might choose to allocate approximately equal monetary values
from a certain group of contracts to each firm or to allocate volumes that corre-
spond to the size of each company.

Market allocation. Competitors carve up the market and agree not to compete
for certain customers or in certain geographic areas. Competing firms may, for
example, allocate specific customers or types of customers to different firms,
so that competitors will not bid (or will submit only a cover bid) on contracts
offered by a certain class of potential customers which are allocated to a
specific firm. In return, that competitor will not competitively bid to a desig-
nated group of customers allocated to other firms in the agreement.” (16)

(16) Indeed, the most common types of bid rigging practices are well described in the OECD,
Guidelines for Fighting Bid Rigging in Public Procurement. Helping Governments to Obtain Best Value for
Money, 2009, available at oecd.org|datacecd|27]19/42851044.pdf, last visited 7 May 2012.
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176 CORRUPTION AND COLLUSION IN PUBLIC CONTRACTS

As we shall see shortly, anecdotal evidence shows that collusion — in any
of the abovementioned forms, or in hybrid manner — is pervasive in almost
all economic sectors where procurement takes place, but maybe has a special
relevance in markets where the public buyer is the main or sole buyer, such
as roads and other public works,(17) healthcare markets, education, environ-
mental protection, or defence markets — where both EU and national compe-
tition authorities have been very active and aggressive recently.(18) Some
of these cases, however, still show a need for further economic analysis (or a
better understanding of the mechanics of bid rigging) on the part not so much
of competition authorities, but of review bodies and courts.

3.1. Bid rigging in healthcare markets

On 9 June 2011 the Moldovan Competition Authority (ANPC) established
the existence of bid rigging practices at the public tenders organized by the
Medicines Agency (AMED) for the purchase of anti-diabetic medicines, since
two suppliers of pharmaceuticals were submitting their bids with identical
prices.(19) In this particular case, though, it is worth stressing that collusion
was being strengthened by the contracting authority (AMED) by selecting both
firms as winning bidders and dividing the purchase volumes equally between
them, thus leading to the elimination of competition — which rather naturally
led the ANCP to recommend to refrain from dividing purchase volumes among
the bidders submitting identical price offers.

In asimilar case, on 10 December 2010 the Portuguese Competition Authority
issued a prohibition decision concerning a retail price fixing agreement estab-
lished between a supplier and a retailer of hospital equipment (automated medi-
cine dispenser), which eliminated price competition between the two companies
in public tenders for hospital equipment.(20) Prior to that, on 7 January 2010 the
Lisbon Commerce Court upheld a 2008 decision by the Portuguese Competition
Authority imposing a € 13.4 million fine on several pharmaceutical companies
for participating in a bid rigging cartel concerning public tenders held by hospi-
tals for the purchase of blood glucose monitoring reagents (test strips).(21)

(17) For a worrying description of the pervasiveness of bid rigging in construction markets all
over the world, see OECD, Policy Roundtable on the Construction Industry (2008) available at oecd.org|
dataoecd|32/55/41765075. pdf, last visited 4 October 2011.

(18) On the particular relevance of publicly-dominated markets for the analysis of competition
impacts of public procurement, see A. SANCHEZ GRAELLS, Public Procurement and the EU Competition
Rules, Oxford, Hart Publishing, 2011, 37-43.

(19) A. SvETLICINTI, The Moldovan Competition Authority finds bid rigging practices in purchases of
anti-diabetic medicines (Medicines Agencies), in e-Competitions, 9 June 2011, n. 37384.

(20) ECN Brief, The Portuguese Competition Authority pumnishes resale price maintenance affecting
hospitals’ public tenders, in e-Competitions, 10 December 2010, n. 35733.

(21) M. MENDES PEREIRA — N. CARROLO DOS SANTOS, The Lisbon Commerce Court confirms decision
against bid-rigging cartel by pharmaceutical companies but substantially reduces fines (Abbott, Menarini
and Johnson & Johnson), in e-Competitions, T January 2010, n. 30637.
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Also in a similar case, in March 2008 the Romanian Competition Council
fined a pharmaceutical producer and three distributors for participation into
a market-sharing cartel active on the insulin market. In this case, involving
an auction within the Diabetic National Program in 2003, the products of the
same manufacturer were offered through the three distributors, each author-
ized to participate with different products, so that they did not compete
against each other in the auction.(22)

There are similar cases in almost every jurisdiction,(23) and their incidence may
be difficult to lower, particularly in countries where the retail price for pharmaceu-
ticals is set by the public authority and/or where public buyers must disclose their
estimates or maximum expense ceilings. However, precisely due to some of these
regulatory restrictions, not all cases of apparent bid rigging in the healthcare sector
(or in other markets) end up with the imposition of fines since the analysis of the
available data may be complicated and requires detailed and careful appraisal.
For instance, the Bulgarian Commission for Protection of Competition recently
closed a probe into alleged bid rigging among suppliers of pharmaceuticals without
establishing an infringement, particularly in regard to the transparency-enhancing
effects of the domestic regulatory environment (which imposed price ceilings).(24)
Similarly, the Polish authority also dropped a case after thorough analysis of data
that, prima facie, indicated potential collusion.(25) In this regard, clear rules on
the application and validity of proof by presumptions is very much needed, due to
the relatively easy misreading of actual procurement data. In this vein, it is inter-
esting to see cases like the judgment of the Spanish Supreme Court of October 2009,
where some indications in this respect were advanced.(26) But a rather different
approach can be found in the case law of the Paris Court of Appeals, which sets a
strict standard of proof for undertakings to inhibit the existence of indicia of collu-
sion in tendering procedures.(27) Hence, some further guidance by the European

(22) G. HARAPCEA, The Romanian Competition Council fines a pharmaceutical producer and three
distributors for participation into a market-sharing cartel active on the insulin market (Eli Lilly Export,
A& A Medical, Mediplus Exim and Relad Pharma), in e-Competitions, 12 March 2008, n. 19850.

(23) For instance, regarding Italy, see L. CRocC0, An Italian administrative Court confirms that a
cartel took place in hospital supplies but slashes down fines (Bristol Myers Squibb), in e-Competitions, 6
June 2008, n. 23296.

(24) D. FESSENKO, The Bulgarian Commission for Protection of Competition closes a probe into alleged
bid-rigging among suppliers of pharmaceuticals without establishing an infringement (Alta Pharmaceuti-
cals, Roche a.o.), in e-Competitions, 12 December 2010, n. 34785.

(25) See R. GAGO — P. BorOWIEC, The Polish competition authority finds pharmaceuticals companies
and their distributors not guilty of price fixing and market sharing on the EPO medicines market (Johnson
& Johnson, Roche), in e-Competitions, 14 June 2007, n 14073.

(26) See J. GARCIA-NIETO — H. Ajouc, The Spanish Supreme Court provides guidance on the applica-
tion of the proof by presumptions test in the context of a bid rigging case in the healthcare sector ( Amersham
Health), in e-Competitions, 3 October 2009, n. 31175.

(27) C. SAUMON — P. DE MONTALEMBERT, The Paris Court of Appeal confirms the fines imposed in
a collective boycotting case and its strict case law on standard of proof (Defibrillators), in e-Competitions, 8
April 2009, n. 26442.
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Court of Justice on the application of the technique of proof by presumptions may
be needed (although this is not exclusive of competition enforcement in the procure-
ment setting, but more generally for cartel enforcement).

3.2. Bid rigging in public works markets

In this area, some of the most well-known bid-rigging schemes have taken
place. For instance, it has been widely reported that the European Commis-
sion fined members of lifts and escalators cartels over € 990 million, since
between at least 1995 and 2004 those companies rigged bids for procurement
contracts, fixed prices and allocated projects to each other, shared markets and
exchanged commercially important and confidential information. (28) It is also
well known that one of the largest cartels ever prosecuted involved the (whole)
construction industry in the Netherlands for at least the period 1992-2006,
where firms systematically rigged bids by holding meetings prior to tendering
for contracts.(29)

The construction sector piles up a number of bid rigging decisions in other
jurisdictions, where massive cartel investigations have followed the Dutch
example. For instance, in September 2009 the UK Office of Fair Trading
(OFT) imposed £ 129.5 million in fines on construction firms for colluding with
competitors after finding that the companies concerned were engaged in illegal
and anti-competitive bid rigging activities on at least 199 tenders from 2000
to 2006, mainly by means of ‘cover pricing’.(30) However, the fines have been
substantially lowered by the UK’s Competition Appeal Tribunal (CAT),(31)
raising some issues on the accuracy and practicality of such massive cartel
investigations and the ensuing fines — the most disturbing is, in my opinion,
that the CAT found that the OFT wrongly equated cover pricing to bid-rigging
or “traditional cartel practices” (para. 82), stating that “Its purpose is not (as
in a conventional price fixing cartel) to prevent competition by agreeing the price
which it is intended the client should pay” (para. 100). These considerations
are difficult to understand, since cover pricing is nothing but a mechanism
of (indirect) price fixing in tender procedures, as clearly indicated in recent

(28) E. PosT — A. FONT GALARZA — G. CSEREY — R. PLANK, The European Commission fines cartel
in the elevators and escalators sector (Otis, KONE, Schindler and ThyssenKrupp), in e-Competitions, 21
February 2007, n. 36176.

(29) For a comprehensive explanation of this very outstanding case (due, notably, to the enormous
amount of undertakings involved), see the site of the Construction Unit at the Dutch Competition
Authority [nma.nl/en|competition|more_industries|construction_unit|default.aspz, last visited 4 October
2011].

(30) A. Lisra, The UK Office of Fair Trading imposed £129.5 million in fines on construction firms
for colluding with competitors (Construction Industry Cartel), in e-Competitions, 22 September 2009,
n. 31546.

(31) A. STEPHAN, The UK Competition Appeal Tribunal cuts fines in the construction cover pricing
appeal case (Kier Group and others), in e-Competitions, 11 March 2011, n 38585.
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OECD guidelines: “long-standing bid-rigging arrangements may employ much
more elaborate methods of assigning contract winners, monitoring and appor-
tioning bid-rigging gains over a period of months or years. Bid rigging may also
include monetary payments by the designated winning bidder to one or more of
the conspirators. This so-called compensation payment is sometimes also associ-
ated with firms submitting «covers (higher) bids”.(32) Therefore, in my opinion,
the disconnection between cover pricing and price fixing or pure bid rigging
that the CAT tries to delineate just seems wrong. Moreover, the CAT ruling is
particularly disturbing because, as already pointed out by one commentator,
the “divergence in attitude over the seriousness of cover pricing between the OFT
and the CAT could lead to further reductions in fines”;(33) and, hence, could
significantly reduce deterrence in a sector where it is strongly needed in view
of the longstanding anti-competitive practices.

Similarly, although in a smaller scale, in 2004 the Hungarian Competition
Authority fined construction companies for bid rigging in Budapest public
construction tenders after the documents seized in dawn raids at the premises
of large construction companies indicated that several relevant players in the
Hungarian construction sector had been involved in bid rigging in a number of
large public procurements.(34) Other, similar cases of sanctions imposed to bid
riggers by the Hungarian Competition Authority have however recently been
quashed due to insufficient proof of collusion under the theory of the single
and continuous infringement.(35) Even if the companies had been held by the
authority to be involved in at least 11 instances of bid rigging between 2002
and 2006, the reviewing court found that not all of them had been involved in
every instance (since some of them did not participate in some of the tenders)
and, hence, could not be charged and sanctioned under the theory of the single
and continuous infringement — therefore, mandating the reopening of the case
and the setting of new fines in view of the data supporting actual involvement
by each company. This ruling is also troubling, in my view, due the fact that
bid hold-up is a text book example of bid rigging practice, as also indicated
in OECD guidelines: “Bid-rigging schemes often include mechanisms to appor-
tion and distribute the additional profits obtained as a result of the higher final
contracted price among the conspirators. For example, competitors who agree not

(32) OECD, Guidelines for Fighting Bid Rigging in Public Procurement. Helping governments
to obtain best value for money, 2009, available at oecd.org|/dataoecd|27/19/42851044.pdf, last visited
4 October 2011.

(33) S. BARNES, The UK Competition Appeal Tribunal holds its decision in the construction cover
pricing appeal case (Kier Group and others), in e-Competitions, 11 March 2011, n. 35158.

(34) G. BATHORY, The Hungarian Competition Authority fined construction companies for bid rigging
in Budapest public construction tenders (Alterra), in e-Competitions, 18 March 2004, n. 21785.

(35) Z. NEMETH, A Hungarian Court annuls the decision of the Competition Office having found guilty
construction companies of bid rigging taking into account lack of proof of single and continuous infringement
(Heves — Nogrdd county tenders), in e-Competitions, 19 April 2011, n. 35772.
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to bid or to submit a losing bid may receive subcontracts or supply contracts from
the designated winning bidder in order to divide the proceeds from the illegally
obtained higher priced bid among them”.(36) Hence, requiring proof of actual
participation (i.e. submission of a bid) generates a safe harbour for some of the
companies involved in this type of collusion.

3.3. Bid rigging in other markets

Recent decisions regarding bid rigging in other procurement markets are
also worth noting, particularly in those jurisdictions where bid rigging is a
criminal offence, such as Germany. Recently, in July 2011, the German Federal
Cartel Office imposed fines on manufacturers of fire fighting vehicles and
turntable ladders that had been rigging bids for a rather lengthy time period
of around 10 years.(37) In this case, the colluding undertakings used the
external help of an independent accountant (resembling other cases of illegal
exchanges of information, such as the well-known John Deere case law),(38)
which may raise awareness on the part of competition authorities as to new
trends in bid rigging practices.

Not only markets for supplies or works are affected by bid rigging through
exchange of information. Services markets have also been the object of recent
decisions. For instance, the French Competition Authority fined 14 compa-
nies with almost € 10 million for having shared almost all public markets for
the restoration of historic monuments. In this case, undertakings organized
«roundtables» where they divided the regional restoration building markets in
view of the annual schedule prepared and published by the relevant contracting
authority. In this case, it is plain to see that an excessive transparency on the
part of the contracting authority made collusion simple and easy to monitor.
Companies also used cover bids for outside regions where they placed bids
for contracts in order to ‘inflate numbers’ in the appearance of high levels of
competition and then exchanged their services.(39)

Shortly after this and also in the services industry, in its decision of 24
February 2011, the French Competition Authority considered that four compa-
nies had concluded anticompetitive arrangements between 2005 and 2006 by

(36) OECD, Guidelines for Fighting Bid Rigging in Public Procurement.

(37) J. BAIER, The German Federal Cartel Office imposes fines on manufacturers of firefighting vehicles
and turntable ladders, 27 February 2011, e-Competitions, n. 38335.

(38) On the ECJ case law related to information exchange, see C. ROQUES, Léchange d’informations
en droit communautaire de la concurrence: Degré d’incertitude et jeu répété, in Concurrences, N° 3-2009, n.
26897.

(39) M. PuJpAK — A. DHALIWAL, The French competition authority fines 14 companies 9 803 590 M €
for having shared almost all public markets for the restoration of historic monuments, in e-Competitions, 26
January 2011, n. 35150.
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fixing their prices to respond to procurements launched in the painting serv-
ices sector for naval equipment and engineering structures, which covered, in
particular, the renovation of quays, cranes and locks in several harbours.(40)
The French Authority found that the colluding companies had exchanged
with each other the prices they intended to offer to the contracting entities
and agreed to submit sham bids aimed at creating an impression of genuine
competition. It is worth stressing that, in both of the mentioned cases, the
French Authority understood the gravity of cover pricing and imposed rather
heavy fines — which, however, were reduced in some case in regard of the weak
financial situation of some of the companies (an issue that would merit separate
analysis).

Almost contemporarily, on 25 March 2011, a Danish District Court
convicted two environmental laboratories for bid rigging and imposed fines
on each of the two companies and their directors.(41) The court found that
the two directors intentionally had coordinated prices and agreed to share the
bids between them, so that only one company would submit a bid in each of
the two open tenders. The companies tried to defend alleging they had formed
a consortium to bid jointly in both tenders, which the court dismissed easily,
since there was no proof of consortium and the bids had been presented under
the name of only one company in each of the procedures.

4. Preliminary Conclusion

Therefore, in view of the anecdotal evidence offered by the abovemen-
tioned recent cases, no doubt can be harboured as to the pervasiveness of bid
rigging in almost any economic sector where the public buyer sources goods,
works and services — therefore, justifying the increasing efforts of competition
authorities to prosecute and sanction bid rigging in procurement markets.
However, as has also evaporated from some of the judgments by appeal
courts in those same cases, there may be a need for additional backing up of
the competition authorities at review level, for which a more economic approach
(or a better understanding of the working of collusion in the public procurement
setting) may be required.(42) In any case, the relevance and extension of bid

(40) C. SAUMON — 1. FossaTi-Ko1z, The French Competition Authority fines four companies for bid
rigging in the painting services sector for naval equipment and engineering structures (Philippe Lassarat,
Prezioso-Technilor, Grivetto, Sorespi Bretagne), in e-Competitions, 24 February 2011, n. 35148.

(41) J. BorUM, 4 Danish court imposes fines on two environmental laboratories and their directors for
bid rigging (Environmental Laboratory and Milana), in e-Competitions, 25 March 2011, n. 35708.

(42) See, amongst others, the insightful analysis of R. C. MARSHAL — L. M. MARX, The Economics
of Collusion. Cartels and Bidding Rings, Cambridge, MIT Press, 2012. See also S. E. WEISHAAR, Cartels,
Competition and Public Procurement. Law and Economics Approaches to Bid Rigging, New Horizons in
Competition Law and Economics, Cheltenhan, Edward Elgar, 2013.
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rigging strongly supports not only the prosecution of infringers on the basis
of competition law, but also the development of engrained or built-in anti-
collusion mechanisms in public procurement law. It is plain to see that any
actions aimed at preventing and deterring bid rigging in the arena of public
procurement rules and their enforcement will be a valuable complement to
any further developments on the competition law enforcement front. There-
fore, we will now turn to the analysis of the tools that the European Commis-
sion is proposing to introduce or improve in the current revision of the EU
Directive on public procurement.

Part I1

1. Tools to Prevent and Deter Bid Rigging
in the New Public Procurement Directive

As has already evaporated from the analysis in Part I, and given that
public procurement strongly relies on competitive markets, there is a strong
need to ensure that the design of public procurement rules and administrative
practices are fit and appropriate to promote competition and, particularly, to
avoid instances of bid rigging. This has been recently emphasized (although in
still relatively obscure terms) in the framework of the revision of the 2004 EU
public procurement rules — which stresses, for instance, that

“[wlhilst greater use of repetitive purchasing techniques should have overall posi-
tive benefits for [contracting authorities], there are some concerns about market
closure and the longer-term access of firms to such tools. This would have to be
addressed to ensure transparency and non-discrimination and prevent a restric-
tion of competition.” (43) Indeed, “[t]he first objective [of this revision process]
18 to increase the efficiency of public spending. This includes on the one hand, the
search for best possible procurement outcomes (best value for money). To reach this
aim, it is vital to generate the strongest possible competition for public contracts
awarded in the internal market. Bidders must be given the opportunity to compete
on a level-playing field and distortions of competition must be avoided. At the same
time, it is crucial to increase the efficiency of procurement procedures as such.” (44)

Even if only in relation with centralised procurement, the recitals of the
2011 Proposal for a new Directive on Procurement expressly mentioned the
risk of collusion, in the following terms:

(43) EU Commission, Executive Summary of the Impact Assessment Accompanying the Proposal
for a Directive on Public Procurement, SEC(2011) 1586 final, available at ec.europa.eu/internal_market|
publicprocurement|docs/modernising_rules|SEC2011_1586_en.pdf, last accessed 23 January 2012.

(44) EU Commission, Green Paper on the modernization of EU public procurement policy-Towards a
more efficient European Procurement Market, available at eur-lex.europa.eu|Lex UriServ| Lex UriServ.do?u
ri=CELEX:DKEY=556316:EN:NOT, last accessed 23 January 2012.
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“... the aggregation and centralisation of purchases should be carefully monitored
in order to avoid excessive concentration of purchasing power and collusion, and to
preserve transparency and competition, as well as market access opportunities for
small and medium-sized enterprises” [recital (20); emphasis added].

Indeed, all this seems to be significantly in line the general trend underlying
this latest revision of the EU procurement Directives (together with moderni-
zation and procedural simplification). It is worth stressing that Article 18 of
the new Directive 2014/24 on procurement, entitled “Principles of procure-
ment” consolidates the relevance of undistorted competition (or competitive
neutrality) by clearly emphasizing that:

“The design of the procurement shall not be made with the intention of excluding it
from the scope of this Directive or of artificially narrowing competition. Competi-
tion shall be considered to be artificially narrowed where the design of the procure-
ment is made with the intention of unduly favouring or disadvantaging certain
economic operators.”

In my view, this provision agglutinates the pro-competitive orientation
present in the EU procurement Directives from their initial design in the 1970s,
and brings to light the underlying principle of competition embedded in their
2004 version(45) — which could be defined or phrased in these terms: public
procurement rules have to be interpreted and applied in a pro-competitive
way, so that they do not hinder, limit, or distort competition. Contracting enti-
ties must refrain from implementing any procurement practices that prevent,
restrict or distort competition. Therefore, it seems clear to me that the revision
new BU public procurement rules have a clear orientation towards safequarding
(or, at least, promoting) competitive neutrality as a booster for enhanced competi-
tion and, in the end, increased value for money through better procurement effi-
ciency. Therefore, it should be expected that the new Directive contains some
rules and instruments oriented towards the prevention and deterrence of bid
rigging — which we will analyse below.

As I said elsewhere,(46) with the inclusion of Article 18 in the new Directive,
it is getting clearer and clearer that market integration in procurement must go
hand in hand with promoting and protecting effective competition for public
contracts, and the drafting of Article 18 of the new Directive finally overcomes
some difficulties in the development of EU procurement rules — which still
suffered the problem of being excessively focused on preventing discrimination

(45) A. SANCHEZ GRAELLS, The Principle of Competition Embedded in EC Public Procurement Direc-
tives, Working Paper, University of Nottingham, 2009, available at ssrn.com/abstract=1928724, last
accessed 23 January 2012.

(46) A. SANCHEZ GRAELLS, Are the Procurement Rules a Barrier for Cross-Border Trade within the
European Market? A View on Proposals to Lower that Barrier and Spur Growth,in C. Tvarng, G. S. Olykke
& C Risvig Hansen, EU Public Procurement: Modernisation, Growth and Innovation, Copenhagen, DJOF,
2012, 107-133, available at ssrn.com/abstract=1986114, accessed 5 November 2012.
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based on nationality (which has overshadowed other discrimination problems,
protectionist policies and competition restrictions and distortions in European
public procurement)(47) — although a broader objective of fostering competi-
tion on the basis of fair and open access to procurement (not only for bidders
from different Member States) can already be identified in Directive 2004/18
and is further reinforced in the new procurement Directive.

The introduction of the general principle of competition must be welcomed
as a very positive development in EU public procurement law. Surely, the
drafting will generate some enforcement difficulties (particularly in view of
the insertion of an element of intention that may complicate the extraction
of the proper consequences from the principle). However, in my view, this
express recognition of the principle will strengthen the push towards a more
competition-oriented public procurement system and, in due course, will boost
some of the interpretative proposals that seek to maximise participation in
procurement and to minimise the anticompetitive effects of the activities of
the public buyer.

2. General measures: “collusion-conscious”
(and pro-competitive) tender design

In general, as can be extracted from the OECD guidelines on the preven-
tion of bid rigging in public procurement, there is a number of measures that
contracting authorities can adopt to try to minimise pro-collusive features of
their tenders, such as:(48) 1) defining their requirements clearly and avoiding
predictability in procurement; 2) designing the tender process to effectively
reduce communication among bidders; 3) carefully choosing evaluation and
award criteria; or 4) raising staff awareness about the risks of bid rigging
in procurement. Even if it is true that the EU Directives do not contain
specific requirements in any of these areas, the rules of the Directives allow
for contracting authorities to exercise discretion in regard to all those factors
— and, consequently, I think it is safe to assume that the legal framework is
well aligned for the design of “collusion-conscious” tender procedures. In this
regard, the inclusion of the general principle of competition in Article 18 of the
new Directive should raise awareness of contracting authorities on competition
implications of procurement rules and tender documents and decisions, and
should spur the development of a more competition-oriented public procure-
ment practice.

(47) A. SANCHEZ GRAELLS, Public Procurement and the EU Competition Rules, Oxford, Hart
Publishing, 2011, 108-110 and 212-219.
(48) OECD, Guidelines for Fighting Bid Rigging in Public Procurement, 2009.
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3. In particular, the issue of division of contracts
into lots and its impact on collusion

One of the aspects that can have a major impact on collusion incentives
is the potential division of the contractual object into lots. Under their 2004
version, EU public procurement Directives regulated neither the division
of contracts into lots, nor the bundling of those lots or the aggregation of
contracts by the public buyer. The only rules regarding division of contracts
into lots aimed at establishing specific criteria for the calculation of the
value of the tendered contracts for the purpose of determining the appli-
cability of the EU public procurement regime (art. 9 of directive 2004/18)
— and, more specifically, with the purpose of preventing the circumvention
of EU rules by the artificial division of contracts into lots whose value
remained below the thresholds that triggered their application.(49) Other
than that, reference to the division of contracts into lots, their bundling or
aggregation was only made in relation to contract notices — which, where
the contracts were subdivided into lots, must indicate ‘the possibility of
tendering for one, for several or for all the lots’ (Annex VII A of Directive
2004/18).

Therefore, Member States currently seemed to hold substantial discretion to
set domestic public procurement rules on the division of contracts into lots, the
bundling or aggregation of lots and contracts to be tendered together, the estab-
lishment of rules allowing or not for multiple and/or conditional tendering for
different lots in a given tender procedure, etc. However, as mentioned already,
it should be stressed that the bundling of requirements into a single contract
or the division of that same contractual object into several lots, as well as the
rules imposing the minimum or maximum number of lots a single tenderer
can bid for, allowing or excluding conditional or ‘package’ bidding and so on,
can generate significant effects on competition for those contracts and in the
market concerned.(50)

Indeed, the bundling of independent requirements into a single contract (or
the aggregation of otherwise independent contracts) by one or several public
buyers may restrict the number of potential bidders and, therefore, generate

(49) This has been an issue that has generated substantial litigation, even if the treatment of the
division of contracts into lots for jurisdictional purposes in the EU directives is relatively straightfor-
ward. See ECJ, Case C-323/96 Commission v Belgium [1998] ECR 1-5063; ECJ, Case C-16/98 Commis-
ston v France [2000] ECR 1-675; ECJ, Case C-385/02 Commission v Italy [2004] ECR 1-8121; ECJ, Case
(C-241/06 Lammerzahl [2007] ECR 1-8415; and ECJ, Case C-412/04 Commission v Italy [2008] ECR 1-619.

(50) For a review of bundling and its effect on competition in the U.S., see D. D. PANGBURN, The
Impact of Contract Bundling and Variable-Quantity Contracts on Competition and Small Business, in
PCLJ, 1995-1996, 69; 1. AKYUZ, Bundling into the Millenium: Analyzing the Current State of Contract
Bundling, POLJ, 2000-2001, 123.
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anticompetitive effects,(51) and alter the structure of the markets.(52) Put
otherwise, dividing contracts into several lots may in most instances increase
competition,(53) not only for the specific public contract but also for future
contracts,(54) and in more general terms, in the market from which the public
buyer is procuring goods and services. The (sub)division of contracts into lots
can particularly promote participation by SMEs(55) — thereby broadening
competition to the benefit of contracting authorities, as well as reducing the
need to resort to more restrictive ‘secondary policies’ aimed at encouraging
SME participation (such as set-asides). Therefore, in general terms, dividing
contracts into lots or avoiding the aggregation of otherwise independent
requirements into a single contract can have significant pro-competitive
effects both on the tender and the market.

Nonetheless, the division of contracts into lots also presents some difficulties
or undesirable effects and can generate some additional costs.(56) Firstly, divi-
sion of a given contract into lots may not be feasible in the light of the respec-
tive works, supplies and services. Therefore, rules regulating the division of
contracts into lots should allow for sufficient flexibility so as not to artifi-
cially impose the fractioning of the contractual object where it is technically or
economically unfeasible, or where it would substantially impair the effective-
ness of the procurement process or raise the procurement costs disproportion-
ately. On the other hand, public procurement rules should restrict the ability
of contracting authorities to artificially bundle or aggregate otherwise inde-
pendent needs or requirements if doing so generates a competitive distortion
—i.e. if it excludes potential tenderers with a more limited capacity of supply,
not integrated vertically, or otherwise not able to meet the bundled require-
ments, while they would be able to meet some of the requirements if unbundled

(51) See J.-Y. CHEROT, Droit public économique, Paris, Economica, 2nd edn, 2007, 728. For a posi-
tion against contract aggregation see E. S. SAVAS, Privatization and Public-Private Partnerships, New
York, Chatham House, 2000,186. See also OFT, Assessing the Impact of Public Sector Procurement on
Competition, 2004, 16-20 and 110-125.

(52) At least in those cases where bundling of different goods or services induces vertical integra-
tion amongst previously independent public contractors; see OFT, Assessing the Impact of Public Sector
Procurement on Competition, 2004, 89-91 and 118.

(53) R. P. MCAFEE — J. MCMILLAN, Incentives in Government Contracting, cit., 57-60; and V. GRIMM
et al., Division into Lots and Competition in Procurement, in N. Dimitri et al. (eds. by), Handbook of
Procurement, Cambridge, Cambridge University Press, 2006, 168 and 175.

(54) L. CARPINETI et al., The Variety of Procurement Practice: Evidence from Public Procurement,
in N. Dimitri et al. (eds. by), Handbook of Procurement, Cambridge, Cambridge University Press, 2006,
14 and 23-24.

(55) See Commission staff working document — European code of best practices facilitating access
by SM Es to public procurement contracts [SEC(2008) 2193] at 6-7. Also C. Bovis, EC' Public Procurement
Law, London, Longman, 1997, 117; L. CARPINETI et al., The Variety of Procurement Practice, cit., 23-24;
and M. BURGI, Small and Medium-Sized Enterprises and Procurement Law — European Legal Framework
and German Experiences,in PPLR, 2007, 284 and 293 — 294.

(56) See R. P. MCAFEE — J. MCMILLAN, Incentives in Government Contracting, cit., 57-60.
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or not aggregated. Therefore, public procurement rules should encourage lot
division, unless it proves to be inadequate or disproportionate to the nature
and amount of works, supplies and services concerned.

Secondly, economic theory has stressed that the division of the contract into
lots might yield pro- or anti-competitive results depending on the relationship
between the number of lots and the number of interested bidders. One of the poten-
tially negative effects of the division of the contract into lots is the facilita-
tion of collusion.(57) Therefore, setting a number of lots that generates diffi-
culties for coordination and allocation of lots amongst potentially colluding
tenderers is highly desirable.(58) In this regard, economic theory seems to
provide two general criteria: the number of lots should be smaller than the
expected number of participants (so that the impossibility of allocating lots
to all interested tenderers diminishes the stability of collusion and forces it
to spread over several tenders, thereby increasing the likelihood of detection),
and the number of lots should exceed the number of incumbent contracts by at
least one (implicitly reserving at least the additional lot for a new entrant or
new contractor)(59). Therefore, it also seems undesirable to adopt rigid rules
setting a specific number of lots into which the contract should be automati-
cally divided, since it could easily fall outside the desirable range for specific
contracts and tendering procedures.

Finally, another important issue in the design of rules regarding lot division
is to determine whether bidders can engage in multiple or ‘package’ bidding
— and, if so, what are the minimum and maximum number of lots for which
they can bid — and if conditional bidding is allowed, thus permitting bidders to
offer varying conditions dependent upon the number and mix of lots awarded
to them. In this regard, economic theory again stresses the importance of
setting flexible rules that allow for a trade-off between fostering competition
by smaller bidders and allowing larger bidders to exploit economies of scale, as
well as for independent decisions to be made by tenderers — since multiple or
package bidding will encourage bidders to submit more competitive offers for
given packages than they would for independent lots or for all the lots.(60)

(57) Division of contracts into lots allows for accommodation; P. R. MILGROM, Putting Auction
Theory to Work, Cambridge, Cambridge University Press, 2004, 234-239; and increasing the frequency
of bidding increases the likelihood of collusion (ie more smaller tenders, or more tenders divided into
lots, might give rise to increased opportunities for collusion); see OECD, Competition in Bidding Markets
(2006) 35. See also V. GRIMM et al., Division into Lots and Competition in Procurement, cit., 168.

(58) See OECD, Guidelines for Fighting Bid Rigging in Public Procurement, 2009, 4.

(59) See V. GRIMM et al., Division into Lots and Competition in Procurement, cit., 168-169; and
K. BINMORE — P. KLEMPERER, The Biggest Auction Ever: The Sale of the British 3G Telecom Licenses,
Economic Journal, 2002, C74.

(60) N DiMITRI et al., Multi — Contract Tendering Procedures and Package Bidding in Procurement’
indbid. (eds. by), Handbook of Procurement, Cambridge, Cambridge University Press, 2006, 193, 194-215.
Basically, the flexibility advanced tries to avoid second-guessing by the public buyer on the value of the
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In this regard, it has been stressed that contracting authorities should not
limit the number of lots tenderers can bid for in a way which would impair the
conditions for fair competition,(61) with maybe the only restriction of setting
a relatively low maximum number of lots that a single bidder can be awarded
at one time(62) (which constitutes a specific case of awarding constraint).(63)
Therefore, it seems desirable to adopt rules so that the public buyer can reduce
the minimum size of contracts/lots, and thereby maximize the number of
smaller suppliers otherwise excluded, without hindering the ability of larger
suppliers to bid for large sets of contracts in the event of their being character-
ized by positive complementarities.(64)

To sum up, economic theory seems to support the finding that public
procurement rules should be designed so as to encourage the division of
contracts into lots whenever this is technically and economically feasible, and
to allow the contracting authority to set the specific number of lots according
to the circumstances of the tender. Similarly, contracting authorities should
be able to restrict the maximum number of lots that a single tenderer can be
awarded — if awarding the entire contract to a single contractor can generate
a negative impact on competition; and particularly when ensuring that one or
more lots are available for non-incumbent contractors is relevant to preventing
distortions of competition in future contracts and/or in the market concerned.
Finally, conditional and ‘package’ bidding should be allowed, in order to mini-
mise the potential inefficiencies that lot division could generate.

The general criterion, in my view, should then be that in the exercise of this
discretion as regards the division or aggregation of requirements, the fixing
of the number of lots tendered, and the rules for conditional and ‘package’
bidding, contracting authorities must ensure that competition in the market
is not distorted and, where possible and feasible, promote competition for the
contract — particularly by avoiding the configuration of contracts which result
in potentially interested competitors being excluded. As a default rule, divi-
sion into a large number of lots will be preferable to a division into an insuf-
ficient number of exceedingly large lots, since tenderers could compensate for

lots or bundles, which the bidders are prepared to appraise independently. On the issue of the different
values of bundles and its effect on competition, see M. M. LINTHORST et al., Buying Bundles: The Effects
of Bundle Attributes on the Value of Bundling, in G. Piga and K.V. Thai (eds. by) International Public
Procurement Conference Proceedings — Enhancing Best Practices in Public Procurement, 2008, 513.

(61) EU Commission, staff working document, European code of best practices facilitating access by
SMEs to public procurement contracts, SEC(2008) 2193, 6-7.

(62) E.S.Savas, Privatization and Public-Private Partnerships, cit., 186.

(63) See L. CARPINETI et al., The Variety of Procurement Practice, cit., 36.

(64) N. DiMITRI et al., Multi-Contract Tendering Procedures and Package Bidding in Procurement,
cit., 215. This option might not be optimal in all types of (dynamic) auctions, though (ibid. at 206); and
also L. M. AUSUBEL — P. CRAMTON, Dynamic Auctions in Procurement, in N. Dimitri et al. (eds), Handbook
of Procurement, Cambridge, Cambridge University Press, 2006, 220 and 226-227.
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such an ‘excessive fragmentation’ of the object of the contract by submitting
bundled offers — while an insufficient division of the object of the contract
cannot be compensated by tenderers submitting partial offers or offers for
amounts smaller than the object of the tender (as those bids would be consid-
ered non-compliant and, hence, rejected).

Arguably, in order to be effective, the rules and decisions on lot division will
need to be complemented with clear award criteria as regards the compara-
bility of offers for a different number of lots, as well as with rules applicable in
case the offers submitted do not cover all the lots tendered. In this case, asking
bidders to submit offers for the entire contract, for each individual lot and for
the packages of lots that they would like to be awarded (with different prices
and conditions) would arguably eliminate all the benefits of lot division, since
tenderers that could not bid for the entire contract (even under less favour-
able conditions than they could offer for a given lot or group of lots) would be
excluded anyway. Therefore, a preferable rule seems to be to allow the submis-
sion of bids for independent or grouped lots, without mandatory requirements
regarding the entire contractual object. In case one or various lots could not be
covered in the initial tendering, the contracting authority could then engage in
re-tendering the pending lots by following a subsequent negotiated procedure
with all the participating tenderers [by analogy with Art. 31(1)(a) of directive
2004/18 and now Art. 32(2)(a) of directive 2014/24], or a new open or restricted
procedure, depending on the circumstances. Under exceptional circumstances,
the option should also be available to the contracting authority not to award
any of the lots for which it has received offers if it is clear that this would jeop-
ardize the effectiveness of the follow-up tenders for the remaining lots — which
should then be retendered in a single contract. However, if the design of the
lots was properly conducted in the first place — i.e. if lots had been designed
according to sensible functional and economic criteria, and an effort had been
made to ensure their balance — this situation should be largely marginal.

Therefore, as a preliminary conclusion, in my opinion, contracting authori-
ties should resort to division of contracts into lots whenever it is not unfeasible
technically or economically, and should set rules that ensure that, while still
giving tenderers the largest possible flexibility to submit package and condi-
tional bids, competition is not distorted by undue contract division or aggre-
gation. Rules on contract division should be complemented and reinforced by
consistent award criteria and rules on the retendering of unawarded lots.

These thoughts seem to have a relatively easy accommodation within the
new provisions on division of contracts into lots included in article 46 of the new
EU Directive on public procurement. However, it is worth stressing that the final
text is much less prescriptive than initially thought and that Member States
have shown a reluctance to accept the more aggressive policy promoted by the
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European Commission in its initial 2011 proposal, which clearly aimed towards
the mandatory division of contract requirements in lots by the adoption of a
principle of “divide or explain” for contracts above 500,000 Euro, according
to which “Where the contracting authority [...] decides against an award in the
form of separate lots, the procurement documents or the individual report [...] shall
include an indication of the main reasons for the contracting authority’s deci-
ston.” [Art. 44(1) of 2011 Proposal, as amended by the July 2012 Compromise
Text(65)]. This would have been in line with the proposal that public procure-
ment rules should encourage lot division, unless it proves to be inadequate
or disproportionate to the nature and amount of works, supplies and serv-
ices concerned.(66) Nonetheless, the final wording of Article 46 of Directive
2014/24 is more open-ended and leaves it to the discretion of the Member States
to create an effective obligation to divide contracts into lots. According to the
final wording:
“1. Contracting authorities may decide to award a contract in the form of separate
lots and may determine the size and subject-matter of such lots. Contracting author-
ities shall, except in respect of contracts whose division has been made mandatory
pursuant to paragraph 4 of this Article, provide an indication of the main reasons
for their decision not to subdivide into lots, which shall be included in the procure-
ment documents or the individual report referred to in Article 8§4.”
In paragraph 4, it is established that
“Member States may [... render] it obligatory to award contracts in the form of
separate lots under conditions to be specified in accordance with their national law
and having regard for Union law.”

It will be interesting to see how Member States decide to shape their
domestic policies on mandatory lot division.

Similarly, allowing for the flexibility supported by economic theory, the rest
of Article 46 of the new EU Directive on public procurement sets sensible rules
for contract division into lots. On the one hand, it is proposed that contracting
authorities may, even where the possibility to tender for all lots has been indi-
cated, limit the number of lots that may be awarded to a tenderer, provided
that the maximum number is stated in the contract notice or in the invitation
to confirm interest — that is, Article 46(2) of Directive 2014/24 allows for the
capping of the total number of lots that one single supplier can be awarded
(and this is an awarding constraint recommended by economists). In that case,

(65) Please note that the initial wording of Article 44 of the 2011 Proposal was more oriented
towards lot division: “where the contracting authority does not deem it appropriate to split into lots, it shall
provide in the contract notice or in the invitation to confirm interest a specific explanation of its reasons.”
Arguably, the July 2012 Compromise text watered down the possibilities for judicial review of such a
decision not to split the contract into lots.

(66) A.SANCHEZ GRAELLS, Public Procurement and the EU Competition Rules, cit., 286-290.
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contracting authorities shall determine and indicate in the procurement docu-
ments the objective and non-discriminatory criteria or rules for awarding the
different lots where the application of the chosen award criteria would result in
the award to one tenderer of more lots than the maximum number.

The new Directive also includes an interesting rule for the evaluation
of independent, partial and bundled offers for a contract divided into lots.
According to Article 46(3) of Directive 2014/24, contracting authorities shall
first determine the tenders fulfilling best the award criteria for each individual
lot. As a result of the evaluation, though, they may award a contract for more
than one lot to a tenderer that is not ranked first in respect of all individual
lots covered by this contract, provided that the award criteria are better
fulfilled with regard to all the lots covered by that contract (i.e., in case the
bundled offer is superior to the aggregation of offers for single lots, or partial
offers in other bundled offers). Indeed, Member States may provide that, where
more than one lot may be awarded to the same tenderer, contracting authori-
ties may award contracts combining several or all lots where they have speci-
fied in the contract notice or in the invitation to confirm interest that they
reserve the possibility of doing so and indicate the lots or groups of lots that
may be combined. In any case, in order to prevent manipulation, contracting
authorities shall specify the methods they intend to use for such comparison in
the procurement documents — which shall be transparent, objective and non-
discriminatory.

In general, then, the rules on contract division and tendering for lots
included in the proposal for a new EU Directive on public procurement seem
well oriented and substantially aligned with economic theory and, conse-
quently, should contribute to prevent collusion in procurement.

4. Exclusion of competition law infringers, and outline of
a proposal for a fuller suspension and debarment system

Another important instrument in the prevention and deterrence of bid
rigging in public procurement can be found in the rules controlling the
disqualification of competition law offenders (in particular, members of a
previously discovered cartel). If contracting authorities could exclude poten-
tial tenderers that have breached competition law in previous occasions
— either in a particular instance or, more permanently, by suspending or
debarring them from future participation — the (financial) interests at stake
for any undertaking to participate in bid rigging would raise significantly.
In case an effective exclusion, suspension and debarment system is in place,
cartelists know that they risk not only competition law prosecution, but also
losing all chances to secure public contracts for a significant period of time, or
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even permanently. That risk of being excluded of a significant tranche of the
market (particularly in sectors where public buyers accumulate a significant
volume of purchases) seems a powerful tool that has, so far, being used only
in a limited manner in EU law. If so, the largeness of the potential (economic)
losses should significantly increase the incentive of tenderers to refrain from
colluding. (67)

In this regard, it is interesting to see that, as a complement to other meas-
ures oriented at reducing red tape and fostering participation by SMEs(68)
—an in order to strengthen competition (i.e. to make the competitive tension
between bidders more intense) — the new Directive also includes a specific
provision that tries to clarify the rules on disqualification of competition law
infringers and, consequently, aims to prevent, deter and punish instances of
collusion on public procurement.

To be sure, the 2004 EU procurement rules already contained provisions
that would allow contracting authorities or entities to disqualify infringers
of competition law, given that breaches of competition law should always be
considered instances of grave professional misbehaviour [in particular, under
art. 45(2)(c) and (d) of Directive 2004/18].(69) This seems clearly established in
recital 101 of the new Directive:

“Contracting authorities should further be given the possibility to exclude economic
operators which have proven wunreliable, for instance because of violations of
environmental or social obligations, including rules on accessibility for disabled
persons or other forms of grave professional misconduct, such as violations of
competition rules or of intellectual property rights.”

However, some further clarification and a streamlining of the disqualifica-
tion procedure would be welcome.

As indicated in the explanatory memorandum of the 2011 Proposal for a
new EU Directive, it

“containled] a specific provision against illicit behaviour by candidates and
tenderers, such as [...] entering into agreements with other participants to manipu-
late the outcome of the procedure [which] have to be excluded from the procedure.
Such illicit activities violate basic principles of European Union and can result in
serious distortions of competition.”

(67) Implicitly, identifying similar risks of economic loss that would generate anti-collusion incen-
tives (in that case, entry) see R. P. MCAFEE — J. MCMILLAN, Incentives in Government Contracting, cit.,
21, 111 and 150.

(68) On those measures, see A. SANCHEZ GRAELLS, Are the Procurement Rules a Barrier for Cross-
border Trade within the European Market? A view on proposals to lower that barrier and spur growth, in C.
D. Tvarng, G. S. Olykke and C. R. Hansen (eds.), EU Public Procurement. Modernisation, Growth and
Innovation, Copenhagen, DJOF, 2012, 107.

(69) See A. SANCHEZ GRAELLS, Public Procurement and the EU Competition Rules, cit., 253-255;
contra, C. Bovis, EC Public Procurement: Case Law and Regulation, Oxford, Oxford University Press,
2006, 16.

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 192 29/08/2014 17:05:32



PREVENTION AND DETERRENCE OF BID RIGGING 193

More specifically, Article 22 of the 2011 Proposal for a new EU Directive

required that, at the beginning of the procedure, tenderers
“provide a declaration on honour that they have not undertaken and will not under-
take to: [...] (b) enter into agreements with other candidates and tenderers aimed at
distorting competition.”

Further, in accordance with Article 68 of the 2011 Proposal, regulating
impediments to award,

“[clontracting authorities shall not award the contract to the tenderer submitting
the best tender where [...] (b) the declaration provided by the tenderer pursuant to
Article 22 is false.”

Therefore, if the contracting authority became aware of any illicit, anti-
competitive behaviour on the part of tenderers, it was required to disqualify
them by applying the impediment to award in art 68(b) of the 2011 Proposal.
However, I found that solution partial and that it required further thought.

The final text of Directive 2014/24 has suppressed Articles 22 and 68 of the
2011 Proposal and derived the issue to the new drafting of the grounds for the
exclusion of tenderers in Article 57. In that regard, it is worth stressing that,
according to Article 57(4)(d)

“Contracting authorities may exclude or may be required by Member States to
exclude from participation in a procurement procedure any economic operator in
any of the following situations: [...] (d) where the contracting authority has suffi-
ciently plausible indications to conclude that the economic operator has entered
into agreements with other economic operators aimed at distorting competition.”

Moreover, it must be highlighted that, according to Article 57(5),

“At any time during the procedure, contracting authorities may exclude or may
be required by Member States to exclude an economic operator where it turns out
that the economic operator is, in view of acts committed or omitted either before or
during the procedure, in one of the situations referred to in paragraph 4.”
Interestingly, Article 57(6) of the new Directive also generates room for self-
cleaning actions:
“Any economic operator that is in one of the situations referred to in paragraphs 1
and 4 may provide evidence to the effect that measures taken by the economic oper-
ator are sufficient to demonstrate its reliability despite the existence of a relevant
ground for exclusion. If such evidence is considered as sufficient, the economic
operator concerned shall not be excluded from the procurement procedure.”
Some of the relevant aspects of the disqualification regime will still need to
be designed at national level, though, since Article 55(7) foresees that
“By law, regulation or administrative provision and having regard to Union law,
Member States shall specify the implementing conditions for this Article. They
shall, in particular, determine the maximum period of exclusion if no measures
as specified in paragraph 6 are taken by the economic operator to demonstrate its
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reliability. Where the period of exclusion has not been set by final judgment, that
period shall not exceed five years from the date of the conviction by final judgment
in the cases referred to in paragraph 1 and three years from the date of the relevant
event i the cases referred to in paragraph 4.”

Overall, the new text overcomes some of the difficulties in the initial
disqualification system foreseen in Articles 22 and 68 of the 2011 Proposal.

Indeed, the disqualification system envisaged in Articles 22 and 68 of the
2011 Directive fell short from ensuring that infringers of competition law
do not participate in public procurement-mainly, due to two considerations.
On the one hand, it only allowed for disqualification prior to award of the
contract. However, it can be foreseen that most instances of bid rigging will
only be discovered later and, maybe even after the execution of the contract
is complete (when the remedy of the impediment to award will be absolutely
ineffective) (this is remedied by Art. 57(4) of the new version). On the other
hand, it could generate some doubts as to the possibility to apply Art. 45(2)(c)
and (d) [renumbered as Art. 55(3)(c) and (d) of the 2011 Proposal] in relation
with violations of competition that are not connected with the tender at hand
(which is now expressly excluded by the wording of Article 57(4)(d), in what
is in my opinion a criticisable restriction of the disqualification mechanism).
In my view, even if the new Directive increases legal certainty in some cases,
there is still a need for a further developed suspension and debarment system
in EU public procurement rules.(70)

Given the optional terms in which Article 57 of the new rules is drafted,
such open regulation at EU level can give rise to different regimes across
different Member States and, consequently, might facilitate strategic behav-
iour by infringing undertakings — thereby reducing deterrence. In my view, a
stricter and uniform system of suspension and debarment of competition law
infringers would contribute to strengthening the pro-competitive orientation
of the public procurement system and to limiting privately-created distortions
of competition.(71)

From a comparative perspective, it seems important to highlight that
the United States’ Federal Acquisitions Regulation (US FAR) establishes a
clearer regime of suspension and debarment of competition infringers. At the
very least, it is remarkable that a ‘violation of Federal or State antitrust statutes
relating to the submission of offers’ constitutes both a cause for suspension [US
FAR 9.407-2(a)(2)] and for debarment [US FAR 9.406-2(a)(2)] of the offending
contractor. Thus, the infringer can be suspended for a temporary period

(70) A. SANCHEZ GRAELLS, Public Procurement and the EU Competition Rules, cit., 382-385.
(71) Which, however, would not be without cost; see G. L. ALBANO et al., Preventing Collusion in
Public Procurement, in N. Dimitri et al. (eds. by), Handbook of Procurement, cit., 347-380.
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pending the completion of investigation and any ensuing legal proceedings [US
FAR 9.407-4(a)] and, eventually, debarred (i.e. prevented from participating in
all public tenders) for a period commensurate with the seriousness of the cause,
and generally of up to three years [US FAR 9.406-4(a)(1)]. The decisions on
suspension and debarment are not taken by the contracting authority itself,
but by a previously designated suspension and debarment official [US FAR
9.406-3(a) and US FAR 9.407-3(a)]. Generally, debarment will exclude the
contractor from all public tenders conducted during its extension, unless it is
restricted to certain types of contracts or certain contracting authorities [US
FAR 9.406-3(e)(1)(iv) in relation with US FAR 9.406-1(c)]. It is worth noting
that suspension and debarment decisions are not meant to punish contractors,
but to protect the public interest in the proper functioning of the procurement
system [US FAR 9.402(b)].

In a nutshell, the general features of the regime established in the US FAR
make it seem superior to the current EU public procurement rules in that the
decision on the exclusion of the affected tenderer is not discretional for the
specific contracting authority (which might have a conflict of interest, particu-
larly if the competition infringer is a well-known or an incumbent contractor),
but adopted by a previously designated authority within the same agency.

Therefore, in light of the US regime, it is my opinion that it is desirable to
strengthen the rules contained in the new Directive by adopting a rule whereby
competition infringers could be suspended and/or debarred by an authority
different from the contracting authority — and, subject to Member States’
internal organization, the best alternative seems to be the competition authority
or, eventually, the courts. Suspension and debarment should be triggered partic-
ularly by mandatory reporting of competition law breaches, but should also be
available as a self-standing sanction in case the investigation is initiated by any
other means — particularly, competition authorities should be empowered to
adopt debarment decisions as a complement of any other competition sanctions
and remedies (such as criminal sentences, fines and damages awards).

Such a regime should apply to all breaches of substantive competition
law rules (not only collusion in public procurement processes), unless it can
be proven that they are irrelevant in the public procurement setting (which
seems unlikely): i.e. they should not be automatically limited to cases of bid
rigging, and the (high) burden of proving the irrelevance of the anticompeti-
tive practices in the public procurement setting should rest with the infringers.
However, in the case of violations of competition law other than collusion in
public procurement contracts, the duration and scope of the debarment could
be more limited than in the case of the former, and clearly aimed at protecting
the public interest in the proper functioning of procurement procedures —i.e.
not as an additional or substitutive competition sanction.

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 195 29/08/2014 17:05:32



196 CORRUPTION AND COLLUSION IN PUBLIC CONTRACTS

An exception to the suspension and debarment regime could be created
to avoid reducing disproportionately or completely eliminating competition
in highly concentrated markets (US FAR 9.405)(72) — where the exclusion of
a potential contractor would render the procurement procedure largely inef-
fective. However, in these highly exceptional cases, a waiver of suspension or
debarment should only be granted at the request of the affected contracting
authorities (which should advance sufficient reasons in the public interest asso-
ciated to the participation of the suspended or debarred tenderer) and, in any
case, it should be substituted with an alternative sanction, such as the imposi-
tion of substitute fines or a deferral or extension of the debarment period after
market conditions allow for the development of competition (if this is plausible).

Moreover, the provisions related to ‘self-cleaning’ included in Art. 57(6) of the
new EU Directive on procurement could help mitigate the effects of suspension
or debarment when tenderers actually adopted effective measures to prevent
further violations of competition law. In this regard, it should be noted that, under
the latter provision, any candidate or tenderer that is in one situation that could
trigger exclusion may provide the contracting authority with evidence demon-
strating its reliability despite the existence of the relevant ground for exclusion.
For this purpose, the candidate or tenderer shall prove that it has compensated
any damage caused by the criminal offence or misconduct, clarified the facts and
circumstancesin a comprehensive manner by actively collaborating with the inves-
tigating authorities and taken concrete technical, organisational and personal
measures that are appropriate to prevent further criminal offences or miscon-
duct. In such cases, contracting authorities shall evaluate the measures taken
by the candidates and tenderers taking into account the gravity and particular
circumstances of the criminal offence or misconduct; and, where the contracting
authority considers the measures to be insufficient, it shall state the reasons for its
decision. Therefore, this is an area were the development of effective competition
compliance manuals can gain significant relevance in the future.(73)

To sum up, even if the new Directive does improve upon the rules on the
exclusion of tenderers for violations of competition law currently included in
the EU public procurement directives, the new system can still be smartened
up because it grants full discretion to contracting authorities (which may be in
a conflict of interest). After briefly considering the system applicable in the US,
it seems desirable to prompt Member States to implement the new EU rules by

(72) R. E. KRAMER, Awarding Contracts to Suspended and Debarred Firms: Are Stricter Rules Neces-
sary?, in POLJ, 2004, 539; and J. S. ZUCKER, The Boeing Suspension: Has Increased Consolidation Tied
the United States Department of Defence’s Hands?,in PPLR, 2004, 260.

(73) In general, on competition compliance and the adoption of an effective policy (including
self-cleaning measures), see the guidance offered by the EU Commission, in ec.europa.eu/competition|
antitrust/compliance/index_en.html, accessed 7 may 2012, and the Office of Fair Trading, in oft.gov.uk/
OF Twork|competition-act-and-cartels|competition-law-compliance/, accessed T May 2012.
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granting the competence to suspend and debar infringers to an authority other
than the contracting authority (and, preferably, to the competition authority),
and to make suspension and debarment decisions mandatorily enforceable by
contracting authorities. Suspension and debarment should not only be trig-
gered by mandatory reports of suspected competition violations, but should
also be configured as self-standing competition remedies aimed at protecting
the public interest in the proper functioning of the procurement system.
Limited waivers of the suspension and debarment regime could be introduced
to avoid situations in which competition for public contracts might be exces-
sively restricted — subject to adequate substitutive measures.

Conclusions

This contribution has shown how instances of collusion in the public
procurement setting are numerous. In view of such rampant bid rigging activi-
ties, it is only natural to try to identify measures aimed at making collusion
more difficult and to create procurement-specific sanctions for competition
law infringers. The analysis conducted here has not been comprehensive, as
there are many issues that can be explored as mechanisms aimed at reducing
collusion (especially in relation with evaluation processes and award criteria).
However, the contribution has focused on two specific tools that I think could
make a substantial difference in the prevention and dissuasion of bid rigging.

In that regard, it has first described how the general rules — and, in partic-
ular, the rules included in Article 46 of the new EU Directive on public procure-
ment — create the appropriate, flexible framework for contracting authorities
to design tender procedures in a “collusion-conscious” or pro-competitive
manner. To be sure, capacity building, training and market intelligence mech-
anisms are necessary complements to this legal framework, and the actual
adoption of a more competition-oriented procurement practice will crucially
depend on how contracting authorities exercise their (increased) discretion
—both now and after the revision of the EU procurement rules.

As a complementary mechanism, the chapter has then explored the rules
on exclusion of competition law infringers and advanced some ideas for the
development of a more comprehensive (US-inspired) system of suspension
and debarment for cartelists beyond the solutions adopted in the Article 57
of the new Directive — particularly oriented at increasing the (financial) costs
of getting involved in instances of bid rigging, as well as a mechanism to (indi-
rectly) prevent recidivism in this area. Again, the identification of instances
of collusion and the commitment to an actual push for exclusion (suspension,
and debarment) of competition law infringers is highly dependent on how
contracting authorities exercise their (increased) discretion.

BRUYLANT

223811XAH_INTEFFSUS_CS4_PC.indb 197 29/08/2014 17:05:32



198 CORRUPTION AND COLLUSION IN PUBLIC CONTRACTS

As a general conclusion, hence, I think that it is important to stress that
the OECD guidelines for Fighting Bid Rigging in Public Procurement contain
relevant, practical recommendations for contracting authorities to follow in
the design, running and oversight of their procurement procedures — and that
their implementation is already possible within the 2004 EU rules on procure-
ment and may be even easier in the future under the new EU Directive 2014/24
on public procurement.
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CHAPTER 3
Contracting authorities’ inability to fight bid rigging
in public procurement: reasons and remedies(1)
BY
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1. Introduction

On a functional basis, contracting authorities possess a twofold public-
private nature. As State prominent parts, mostly Administrations, they are
public bodies, holding prerogatives and acting as Regulators to ensure that
the contracting activity complies with public contracting laws and procedures.
But by appealing to the market to purchase goods and services, those authori-
ties are also economic operators and act as any firm. It is in this very concept
of clients or customers of an economic activity that they are bound to fulfil the
Competition law requirements.

The overlapping of Regulation and Antitrust law over a particular market
usually poses the problem of choosing one or the other to tackle anticompetitive
behaviours. This is a race for hooking the prey. Both are entitled to intervene,
since they have among their objectives the protection of competition on secto-
rial markets, but operate at different levels (ex anteex post). Whereas the U.S.
Supreme Court inclines toward the primacy of Regulation (T'rinko, Linkline), the
European Court of Justice defends the ‘complementarity’ of both disciplines.

Quite different is the case of the Spanish model, where the current Public
Procurement law forsakes the contracting authorities to fight bid rigging and
wipe colluders out of the procedure. This task is legally assigned to national
and regional competition watchdogs.

(1) This chapter has been written under the Research Project: “Contratacion publica y transparencia:
alcance y limites de los principios de publicidad y libre competencia”, funded by the Ministry of Economy
and Competitiveness of the Spanish Government (Ref: DER2012-39003-C02-02). Mr. Lépez Mifio is the
author of sections 1-4. Professor Valcarcel is the author of sections 5-7.
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This chapter aims at proposing feasible means for contracting authori-
ties to tackle collusion alongside the tender process. These means should
contribute to avoid bid rigging or, if they fail, should help the Competition
agency to prove the anti competitive behaviour. A breakthrough in this
regard is the Directive on Public Procurement, since it entitles the awarding
powers to expel those candidates with sound evidence of bid rigging before or
during the contracting procedure. This formula seems to bring the solution
back to Public Procurement, but favours errors Type I and Type 11 (false
positives and negatives).

2. Public Procurement as a Type of Regulation

The loosest concept of Regulation, understood as the setting up of binding
rules, undoubtedly encompasses public procurement. Squeezing the notion
further, Regulation appears as the normative activity of designing the statu-
tory standards, patterns and guidelines — ‘rules’ — which set the pace for certain
economic sectors to operate on a legal basis. An array of public bodies, collec-
tively named Regulators, is disposed by law to exert a complex of functions:
setting, implementing, checking and supervising Regulation and punishing
operators for their breaching.(2) From this viewpoint, public procurement
is a regulated sector as well.

The full-march liberalization process that has shaken western European
economies from the 80’s on gradually led to a more restrictive notion of Regu-
lation, which became canonical thanks to EU Directives. The above process
basically consisted of pushing public monopolies down and entrusting the so
called ‘markets’ with full entitlement over a great deal of economic activi-
ties. These ones had either been born or quickly seized by the Administra-
tion, which kept them under public ownership. The management — but not
the domain — would be handed over to single agencies, public or private. In
the latter case, the transference would take place through public contracting
procedures.

From that moment on, public procurement and Regulation differ. The former
finds its own limit in a public body that acquires works, supplies or services
from the awardee of a competitive procedure. The latter encompasses a large
variety of activities and services whose ownership and management belong to
market operators but whose acknowledged ‘general economic interest’ calls for
submitting them to certain rules, carefully checked by the Regulator.

(2) M. CamMPOS SANCHEZ-BORDONA, La regulacion como finalidad distinta al Derecho de la Compe-
tencia, in J. Guillén Caramés (ed. by), Derecho de la Competencia y regulacion en la actividad de las Admin-
istraciones Piblicas, Civitas, 2011, 89.
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Nevertheless, such differences don’t mean that the contracting authority
can be identified as a mere client of the contractor. That body has not only a
buyer role. On the contrary, it also exercises a regulatory-like function, in the
sense of arranging the object of the contract, for it to be linked with the public
interest it embodies. Therefore, Regulation and public procurement are not
perfect synonyms, since they do not share the very same features, functions
and reason d’étre. But they participate from a common seminal substratum,
such as the next chart will show:

Features
Regulator(3) Contracting Authority
Independence Full, regarding State and Public authorities, bodies dependent
operators on them in different degrees.
Internal autonomy Organizational and operative | Belonging to public sector
External Autonomy | Checking by Parliaments & | State and judicial control
Courts
Nature Public entity (in general) Varied (Public bodies, firmsd
endowments participated by State)
Organization Collegiate body (in general) | One-person (in general)
Decisions End of administrative End of administrative intervention
intervention
Functions
Regulator(4) Contracting authority
Supervising operators Supervising contractors
Checking & sanctioning operators Checking & sanctioning contractors

Drafting rules; advising authorities & courts | — -----

Regulation ex ante. Check & cut antitrust Setting administrative & technical standards.
breaches No concern on antitrust business.

Solve conflicts between operators/ — e
arbitration

Studies on better regulation [ —

Grant, revision & withdrawal of licenses Withdrawal of contracts

(3) Source: Spanish Ministerio de la Presidencia, Informe sobre la situacion actual de los organismos
reguladores y su posible reforma, 2012, available at: http:|lwww.lamoncloa.gob.es|consejodeministrosrefer-
encias|_2012|refc20120120.htm.

(4) Spanish Ministerio de la Presidencia, Informe sobre la situacion actual de los organismos regula-
dores y su posible reforma, cit.
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Not every feature assigned by the Report to the Regulators has a pair in
the contracting authorities’ box. When their respective features look alike,
the resemblance may be accounted for the identity of reason of both institu-
tions due to a sort of ‘convergence evolution’ inside their respective niches. The
key is, as mentioned above, that whilst the Regulator does not belong to the
market where regulated firms operate, the contracting authority is one of the
parties of the deal, but endowed with broad powers to protect public interests.

3. Applying Antitrust Law to Public Procurement

Antitrust law’s crosswise nature has been tailor-made designed for it to
sleuth in almost every economic sector, hustling up to punish the fault and
repair the alleged damage, if possible. Therefore, no singularity of public
procurement justifies its exemption from the antitrust surveillance. Neither
that it operates through an administrative procedure, nor that the recipient
and awardee of the goods, services or works is a public entity, very often an
Administration.(5) Competition watchdogs are used to fining both bidders and
contractors in cases of breaches of Competition law. After all, every bidder is
a firm offering goods and services into the market. Ergo, they run the risk of
committing any of the infringements quoted in Articles 101 and 102 EU.

De ture as well as de facto, contracting authorities are economic operators
and firms, inasmuch as the provision of goods and services from the market is
an economic activity. The interaction between antitrust and public procure-
ment laws comes to a halt only when the organisations fulfil an exclusively
social function, their activities are based on the principle of national solidarity
and, lastly, they are non-profit-making, paying out statutory benefits that
bear no direct relation to the level of contributions. That occurs in the case of
organisations managing national health or social security systems. Only when
those conditions are met are contracting bodies not considered economic oper-
ators, because the product or service purchased is not devoted to an economic
activity, taken from the market. It is the well-known FENIN doctrine.(6)

The principle of speciality also explains why antitrust law finds its place
on the field of public procurement. Contracting law’s main goal is to define a
compulsory path so that public bodies obtain the best product in the market

(5) Even though bid rigging is committed before the procedure starts, through the dealings
carried out between presumably rival firms, its reasons and outcomes are undoubtedly linked to the
tender process and to the implementation of the contract. It is within them that collusive bargains take
effect and their effects spread up. Moreover, it is the contracting authority that first faces the economic
damages derived from the overheated prices offered by the candidates.

(6) ECJ, 4 March 2003, Federacion Espafiola de Empresas de Tecnologia Sanitaria (FENIN) v.
Commission, T-319/99; ECJ, 11 July 2006, Federacion Espafiola de Empresas de Tecnologia Sanitaria
(FENIN) v. Commission, C-205/03 P.
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— in terms of price and quality — to meet a public necessity. So, punishing
mishehaviours is not embedded into its DNA. On the contrary, the essential
duty of antitrust law is to punish certain firms’ conduct which may damage
consumers and bring about real or virtual breaches to the fair competition in
the market.

As a matter of principle, the Competition law and authorities complex was
not designed to foresee, or to avoid, candidates or awarders that commit the
breaches described above.(7) This is a seminal barrier in itself. Competition
watchdogs lack any strength to impede those infringements, by the reason that
they act ex post facto. They do not operate within the contracting procedure,
checking it from the inside. It does not matter that these features — a repressive
goal and their distance from the procedure — have been decided by law. As a
matter of fact, both prevent the watchdogs from waging war against antitrust
practices intra muros (inside) the procedure, and from avoiding awards tainted
by a previous collusion among the bidders. And it is not difficult to figure out
that a successful bid rigging (unstopped before the award) will ruin the aim of
any tender.

4. The Spanish Case. Fight Against Bid Rigging
Channeled Towards Competition Law

The primary reply of the Spanish Public Procurement model to bid rigging
is quoted in the additional provision num. 23™ of the current public procure-
ment law (Legislative Decree 3/2011, November, 14™ 2011). In spite of being
placed within the core law on public contracts, this provision outsources the
conflict, by calling upon all the public entities concerned with tenders to
supply the national or regional Competition agencies with any evidence — even
circumstantial — of bid rigging that they found within the procedure.(8)

Although contracting bodies may be assimilated to a sui generis regulator,
the outsourcing laid down by additional provision num. 23" effectively deprive
them of a large portion of their regulatory powers: those formed by the function
of guarantying ‘antitrust competition’ before and alongside the contract life
(tender, award and implementation). The outcome is twofold. The Legislative

(7) Advocacy is an increasingly important task for Competition Authorities, but their remedial
powers gobeyond the power to change conduct and impose fines.

(8) Literally, the 23™ provision says (translation by the author): “Contracting authorities, the State
Consultancy Commission on Public Procurement and all the bodies able to decide the special appeal set out
in Article 40, are bound to report to the Comision Nacional de la Competencia all deeds they know while
managing the contracting procedure, that may represent a breach of Antitrust law. In particular, they are
bound to report any evidence of agreements, decisions of and concerted practices between the candidates which
have as their object or effect the prevention, restriction or distortion of competition within the common market
within the contracting procedure”.
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Decree 3/2011 does set out some methods to shield competition among bidders
during the procedure (competition for the market). But even though it was noto-
rious that the candidates bargained and came to an agreement on the contract
award before the procedure starts, the Legislative Decree did not set own rules
for ensuring that, in that case, the bidders must abide by the antitrust rules
(competition in the market).

Hence, the Legislative Decree puts the contracting bodies out of action
in cases where bid rigging success shows that the contract awarding decision
was plagued with type-1 or type II errors (the colluders win). Such a paradox
is almost inevitable although they are absolutely aware of the antitrust law
breach. As an example, the Decision Transporte Ayuntamiento de Las Palmas
adopted by the CNC (Spanish Competition Authority).(9)

The city council of Las Palmas started a procedure to award a contract to
provide the local transportation service for sporting and educative activi-
ties. Once the offers were known, a bidder complained that three other rivals’
proposals were exactly the same in terms of price per ticket, in more than nine
hundred cases. Over the contracting process, successive reports acknowledged
the strong evidence of collusion. Nevertheless, the procedure went on until the
contract was awarded to the best rated candidate; indeed, to one whose bids were
in question. A few days after the decision, the contracting authority decided ex
officio to report the case to the Comisién Nacional de la Competencia (CNC).

As the example shows, both logic and reality have proved how useless is a
Spanish-like model to confront collusion in public procurement. Bereft of other
solutions, the ultimate answer offered by the Legislative Decree 3/2011 was the
additional 23™ provision reference clause. Since antitrust agencies have been
modelled to act after the breach has taken place, it is not an exaggeration to
say that Spanish public procurement runs the risk of becoming fully cartelised
sooner rather than later.

5. Proposals to Combat Bid Rigging
within the Procurement Procedure

Several features of public procurement make bid rigging easy to anticipate
but quite difficult to address through comprehensive solutions. For example,
excessive transparency, which is almost endemic to most public contracts;
permanent public services ensure the repetition of procedures at the same time
for many years; requests for homogeneous products not affected by techno-
logical or normative changes; external support from the state or the European

(9) Comisiéon Nacional de la Competencia (CNC), Transporte Ayuntamiento de las Palmas, 25
October 2012.
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Union to finance the purchase, which guarantees continuity. These and other
factors favour the stability of cartels and erode the incentives to compete. The
diagnosis worsens in local markets, where the number of potential candidates
is reduced. The same comes about as to certain specific markets dominated by
a small group of operators, even oligopolies (energy).

Such anticompetitive proclivities combined with the lack of specific legal
resources, suggest that the search for internal remedies should be all-inclusive
and far-reaching. That is, remedies must involve the documents (contrac-
tual clauses) as well as the professionals of the contracting authority (organic
clauses).

5.1. Contractual clauses to deter antitrust breaches in public

procurement: general clauses and the non-collusion compromise

Broadly speaking, the specific administrative clauses of a contracting
procedure contain two types of provisions: 1) those related to its management
by the contracting authority; 2) those marking the requisites the candidates
have to fulfil to take part in the procedure. These ones are the accurate tanks
to store the above mentioned as ‘contractual clauses’, divided into the overall
indicators of competition and the candidate’s commitment not to join in collu-
sive practices.

5.1.1. Overall indicators of competition

For the specific administrative clauses that regulate the contract from
the very beginning to its complete implementation, the chief issue to protect
competition and avoid bid rigging is to attach to them a set of the most impor-
ta